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 MERGER CONTROL

– EUROPEAN UNION LEVEL –

Commission finds Hungary in violation of EU merger 
rules

On 21 February 2022, the European Commission (“Com-
mission”) adopted a decision finding that Hungary had 
violated Article 21 of the EU Merger Regulation (“EUMR”) 
by vetoing the Vienna Insurance Group AG Wiener Ver-
sicherung Gruppe’s (“VIG”) acquisition of AGEON’s Hun-
garian subsidiary. 

In July 2021, VIG, an Austrian insurer, filed a merger noti-
fication with the Commission to acquire various subsid-
iaries of the insurer AGEON, including its businesses in 
Poland, Hungary, Romania and Turkey. While the Commis-
sion identified a number of horizontal overlaps in the EU 
markets at issue, it ultimately cleared the merger uncon-
ditionally in Phase I in August 2021. The Commission con-
cluded that the parties’ combined market shares were low 
and that the other insurers active in the market would con-
strain any potential price increases. 

While the Commission’s investigation was ongoing, 
Hungary unilaterally issued a veto of the acquisition of 
AGEON’s Hungarian subsidiary under national emergency 
foreign direct investment (“FDI”) legislation introduced to 
address the COVID-19 pandemic. Hungary argued that the 
merger threatened its legitimate interests. 

Under the EUMR, the Commission exercises sole juris-
diction over any merger that has an EU dimension (i.e., 
that meets the EUMR filing thresholds), including any noti-
fied merger currently under review, and prohibits Mem-
ber States from applying their own domestic merger 
rules to such a transaction. Notwithstanding this, Article 
21 EUMR allows Member States to take measures to pro-
tect their legitimate interests under limited circumstances. 
The EUMR contains a narrow list of such interests (public 
security, plurality of the media and prudential rules) and 
requires that any other national interest must be commu-
nicated to and approved by the Commission before being 
invoked. Despite these rules, Hungary implemented its 
veto without informing the Commission or seeking rec-
ognition of the legitimacy of its reasons. 

As a result, in October 2021, the Commission opened an 
investigation into Hungary’s conduct, and has now issued 
its conclusions that Hungary’s actions were not justified 
and violated Article 21 EUMR. This decision gives Hun-
gary until 18 March 2022 to withdraw the veto or risk the 
Commission bringing an infringement procedure against 
it before the European Court of Justice for failure to 
uphold EU law. This dispute is another manifestation of 
the ongoing tensions between Brussels and Budapest 
over whether Hungary is fully committed to adhering to 
EU law and principles. 

EU, Germany and UK clear Meta’s acquisition of Kus-
tomer through parallel processes

On 27 January 2022, the Commission conditionally cleared 
Meta’s (formerly Facebook) acquisition of Kustomer, a 
small, innovative customer relationship manager (“CRM”) 
software creator. In a parallel process, the German Federal 
Cartel Office (“FCO”) cleared the same transaction with 
regard to Germany on 11 February 2022. 

Normally, under Article 21 of the EUMR, a transaction that 
is cleared at EU level is not also subject to merger review 
by individual Member States due to the Commission’s sole 
jurisdiction over mergers with an EU dimension. However, 
this merger came to the Commission in an atypical way. 
Because Kustomer is a relatively small company, the 
transaction did not meet the turnover thresholds to be 
notified at EU level. Notification was, however, required in a 
number of Member States, including Austria. Austria then 
moved to refer the deal to the Commission under Arti-
cle 22 of the EUMR, which allows Member States to refer 
deals to the Commission for review if they affect trade 
between Member States and risk harming competition in 
their own state. A number of other Member States joined 
Austria’s referral request, which the Commission subse-
quently accepted (leading to its review of the deal). 
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Germany, however, declined to join the referral as, at the 
time the referral was made, it had doubts that the trans-
action would meet German notification requirements. The 
German FCO’s policy is that it cannot refer a transaction 
to the EU under Article 22 EUMR if it lacks original juris-
diction to review the deal itself. Notably, this position con-
trasts sharply with the Commission’s recent policy shift 
regarding Article 22. Historically, the Commission had 
also declined to review referrals where a transaction did 
not meet the referring Member State’s own merger noti-
fication thresholds. However, last year, the Commission 
announced that, in order to catch small but potentially 
significant deals involving emerging companies (particu-
larly in the tech and pharma sectors), it would encourage 
referrals even from Member States that lacked jurisdic-
tion to review the transaction. It first exercised this power 
in Illumina/Grail, sparking appeals and ongoing contro-
versy (see VBB on Competition Law, Volume 2021, No. 8-9). 

The FCO therefore declined to join the referral request 
based on its reading of Article 22. However, it later estab-
lished that it did, in fact, have jurisdiction over the deal, 
as it reached Germany’s transaction value threshold, and 
requested that the parties notify it. This resulted in the 
deal being examined by both the FCO (for the German 
market) and the Commission (for the rest of the EU).

Ultimately, the Commission’s in-depth Phase II review cul-
minated in a finding that the proposed acquisition raised 
vertical concerns relating to Kustomer’s CRM software and 
Meta’s strong presence in messaging channels, such as 
WhatsApp, Instagram and Messenger. Specifically, busi-
nesses use Kustomer’s CRM applications to engage with 
customers, answer questions, solve problems and pro-
vide advice. Messaging applications like Meta’s are used 
as inputs for such CRM software, enabling the customer 
to connect with the business. The Commission was con-
cerned that Meta would have the incentive to foreclose 
access to its messenger applications to rival CRM software 
providers, for instance by denying or degrading the appli-
cation programming interfaces (“APIs”) for such products. 

The Commission also investigated concerns in the market 
for the supply of online advertising spaces, and was par-
ticularly interested in whether the data that Meta would 
gain from Kustomer’s customers could have a negative 
impact on this market. Ultimately, the Commission con-

cluded that the data might help Meta improve its own 
online display advertising service, but would not signifi-
cantly harm competition. 

The Commission cleared the merger subject to Meta’s 
commitment to offer access remedies. Specifically for a 
period of ten years, Meta committed to guarantee rival 
CRM software producers access to its publicly availa-
ble APIs for its messaging services. Meta also agreed to 
ensure that any upgrades to features or functionalities 
used by its messaging services during the same period 
would be made available to Kustomer’s rivals. The German 
FCO cleared the merger unconditionally, but indicated 
that it had taken note of the Commission’s investigation. 

On 27 September 2021, the UK Competition and Markets 
Authority (“CMA”) also unconditionally cleared the merger 
at Phase 1. Interestingly, and in what is perhaps one of the 
first signs of (limited) post-Brexit divergence between the 
CMA and the Commission in the field of merger control 
enforcement, in unconditionally clearing the merger the 
CMA dismissed – among other things – the very same 
vertical concerns relating to Kustomer’s CRM software 
and Meta’s strong presence in messaging channels in 
respect of which the Commission ultimately extracted 
access remedies from Meta.

https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No_8-9.pdf#page=3
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ABUSE OF DOMINANT POSITION

– NATIONAL LEVEL –

UNITED KINGDOM

UK CMA accepts Google’s commitments in relation to 
Chrome Privacy Sandbox proposals

On 11 February 2022, the UK’s Competition and Markets 
Authority (“CMA”) issued its decision to accept the commit-
ments offered by Google in relation to its Privacy Sandbox 
proposals (“the Decision”). The Decision is noteworthy in 
several respects. First, it highlights the complicated trade-
offs between the goals of enhanced privacy protection and 
of protecting competition in digital markets. The Decision 
also illustrates the complexity of well-designed regulatory 
intervention in digital markets. As the CMA’s case shows, 
intervention that seeks to protect incentives to innovate 
and achieve beneficial market outcomes requires a com-
mitment to constructive engagement at a highly detailed 
level and a recognition of difficult trade-offs between var-
ious policy goals. 

Background

In August 2019, Google launched an initiative to develop 
a set of open standards with the aim of enhancing pri-
vacy on the web (“Privacy Sandbox proposals”). Google 
then announced its intention to remove support for third-
party cookies (“TPCs”) and other forms of cross-site track-
ing in its Chrome browser and replace them with a range 
of alternative technologies. Cookies are small pieces of 
information which websites provide when users visit them. 
A web browser can store cookies and send them back to 
the website next time the user visits the website. TPCs 
have long raised privacy concerns, since they allow a web-
site to track the browsing activity of a web user in order 
to build a corresponding user profile. On the other hand, 
TPCs are a fundamental building block of online advertis-
ing, allowing advertisers to ensure that the ads displayed 
match the user’s interests and profile. It is also noteworthy 
that other browsers have already sought to address privacy 
concerns by (unilaterally) implementing measures equiv-
alent to those proposed by Google.

CMA’s concerns

In January 2021, the CMA opened an investigation in rela-
tion to the Privacy Sandbox proposals. The CMA subse-
quently took the view that Google’s proposals, if imple-
mented without regulatory scrutiny or oversight, would 
be likely to infringe the Chapter II prohibition of the Com-
petition Act 1998 (“CA 1998”), the UK’s equivalent of Arti-
cle 102 TFEU. 

The CMA took as its starting point the market for the sup-
ply of web browsers, where Google was said to hold a 
dominant position through the supply of Chrome and 
Chromium-based browsers. The removal of support for 
TPCs in Chrome without an effective substitute was capa-
ble, according to the CMA, of generating anti-competitive 
effects at various levels of the digital advertising supply 
chain. 

First, the CMA expressed the concern that Google could 
leverage its dominant position in the browser market to dis-
tort competition in the related markets for: (i) online display 
ad inventory; and (ii) ad tech services. The removal of TPCs 
would limit the functionality available to Google’s rivals in 
open display advertising, given the CMA’s view that Goog-
le’s alternatives to TPCs would likely lead to less granular, 
less personalised, and insufficiently real-time optimised 
advertising. At the same time, Google’s own ability to offer 
personalised ads would remain relatively unaffected. Fur-
thermore, the CMA found that reducing the attractiveness 
of display advertising to advertisers would be likely to drive 
up demand for search advertising, where Google has an 
indisputable advantage through Google Search. 
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Second, the CMA was concerned that the Privacy Sandbox 
proposals would lead to conflicts of interest for Google in 
the ad tech supply chain. The proposals would have given 
Chrome a pivotal role in selecting which ads to display to 
users. Given Google’s strong position as an ad tech ven-
dor, the CMA noted that the proposals would have given 
Google the ability and incentive to use Chrome to favour 
its own ad inventory and ad tech services. 

Third, the CMA noted that the proposals would impose 
unfair terms on web users by depriving them of any mean-
ingful choice on whether and how their personal data is 
used for advertising purposes. It was observed that Google 
had not indicated whether Chrome users would: (i) have 
the option of keeping TPCs enabled; and (ii) have control 
over how Chrome uses their personal data. 

Purpose of the commitments 

The Decision clearly shows that the CMA recognises the 
benefits of Google’s Privacy Sandbox initiative. At the same 
time, the commitments seek to ensure that Google will 
design, implement, and evaluate the Privacy Sandbox pro-
posals by taking into account: (a) the impact on privacy 
outcomes and compliance with principles of data protec-
tion law; (b) the impact on competition in digital advertis-
ing; (c) the impact on publishers (as the supply side of the 
market for online advertising space) and advertisers (as 
the demand side of the market for online advertising); (d) 
the impact on user experience, including the relevance of 
advertising, transparency over the use of data and user 
control; and (e) technical feasibility, complexity and cost 
of the Privacy Sandbox proposals. 

Transparency, consultation with third parties and involve-
ment of the CMA

Google will publicly disclose the timing of key Privacy 
Sandbox proposals listed in Annex 1 of the Decision, as well 
as publish updates as timings change or become more 
certain. Furthermore, Google commits to “take into consid-
eration the reasonable views and suggestions expressed 
to it by publishers, advertisers and ad tech providers”.

Google also commits to proactively inform the CMA of 
changes to the Privacy Sandbox, to work with the CMA to 
resolve the latter’s concerns, and to hold monthly meet-
ings with the CMA until the removal of TPCs (and at regu-

lar intervals thereafter) to discuss progress on the Privacy 
Sandbox proposals. In addition, the CMA will involve the 
Information Commissioner’s Office (“ICO”), the UK’s data pri-
vacy authority, to achieve the purpose of the commitments. 

The Decision directs Google to conduct tests regarding the 
effectiveness of technologies designed as alternatives to 
TPCs in Chrome. Google will seek to agree with the CMA 
parameters and benchmarks for the design of tests evalu-
ating the effectiveness of alternative technologies. Google 
will publish the results of such tests, as well as “a descrip-
tion of the underlying data and methodology used that is 
sufficiently granular to enable publishers, advertisers and 
ad tech providers to understand the results and obtain an 
informed view of the relevance of the test and its outcome 
for their own businesses.” 

Standstill before the removal of TPCs 

Google has agreed to notify the CMA of its intention to 
implement the removal of TPC support and commits not 
to implement the removal before the expiry of a stand-
still period of 60 days – extendable by the CMA once for 
a further 60 days – after such notification is made. Dur-
ing the standstill period, the CMA may notify Google that 
competition concerns remain such that the purpose of the 
commitments will not be achieved. If the concerns are not 
resolved, the CMA may reopen its investigation pursuant 
to section 31B(4)(a) of CA 1998. 

Google’s use of data or “data silos”

The Decision imposes three obligations on Google in rela-
tion to its use of personal data, following the removal of 
TPC support.

First, Google will not use data from a user’s Chrome brows-
ing history in its ads systems to track that user for the tar-
geting or measurement of digital advertising on either: (i) 
Google’s own ad inventory; or (ii) the ad inventory on web-
sites not owned and operated by Google. 

Second, Google will not use data from a customer’s Google 
Analytics account in its ads systems to track that user for 
the targeting or measurement of digital advertising on 
either: (i) Google’s own ad inventory; or (ii) the ad inventory 
on websites not owned and operated by Google.
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Third, Google will not track users to target or measure dig-
ital advertising on the ad inventory on websites not owned 
and operated by Google using either: (i) Google first-party 
personal data; or (ii) personal data regarding users’ activi-
ties on websites other than those of the relevant advertiser 
and publisher.

Non-discrimination 

Google commits not to distort competition by discriminat-
ing against rivals in favour of Google’s advertising prod-
ucts and services in the design, development, or imple-
mentation of the Privacy Sandbox proposals. The Decision 
makes it plain that Privacy Sandbox proposals that reduce 
Chrome functionality must also remove such functionality 
for Google’s own advertising products and servicing, as 
well as for those of other market participants.

Comment on the Decision

With this Decision, the CMA is breaking new ground in 
competition law enforcement in digital markets and will 
likely be viewed by the CMA as a further justification as to 
why its recently established Digital Markets Unit (“DMU”) 
should receive formal, statutory powers as soon as pos-
sible. That said, to some degree the Decision already ele-
vates the CMA to a regulator-like position, from which it 
can closely monitor Google’s progress and provide ex 
ante input on Google’s design choices for data privacy in 
Chrome. It could also be indicative of Google’s position that 
constructive engagement with a regulator and market par-
ticipants on product development choices is more likely to 
provide an opportunity to introduce innovative products to 
the market while providing some protection against third 
party complaints.

More generally, the saga of Google’s Privacy Sandbox 
illustrates how the aims of ensuring undistorted compe-
tition in digital markets and of safeguarding the personal 
data of web users can pull in opposing directions. Less 
tracking of web users by advertisers may have a perverse 
effect on competition given the data advantages enjoyed 
by large platforms. The Decision clearly recognises the 
merit of Google’s Privacy Sandbox proposals, while seek-
ing to ensure that the legitimate aim of safeguarding data 
privacy does not unduly undermine opportunities for other 
participants in the advertising market. 

Android Privacy Sandbox

Following on the heels of the CMA Decision, on 16 February 
2022, Google announced the new Android Privacy Sand-
box initiative. The stated aim of the initiative is to “develop 
effective and privacy enhancing advertising solutions, 
where users know their privacy is protected, and develop-
ers and businesses have the tools to succeed on mobile”. 
To that end, the Android Privacy Sandbox proposes to 
introduce two key solutions: (i) SDK Runtime; and (ii) priva-
cy-preserving APIs. Google has pledged to solicit feed-
back from the entire industry on these proposals and to 
give substantial notice of any future changes to Android. 

Not surprisingly in light of the numerous and regular com-
plaints by unhappy market participants, on 18 February 
2022, the Movement for an Open Web (“MOW”) issued a 
press release accusing Google of “playing fast and loose 
with their commitments”. The grievance expressed is that 
the announcement of the Android Privacy Sandbox cre-
ates uncertainty on the market, referencing one of the con-
cerns expressed by the CMA in the course of the Chrome 
investigation. MOW has indicated that it “will be writing 
to the CMA to get an explanation for how it is discharg-
ing its obligations in this case” and it notes that “Goog-
le’s Android Privacy Sandbox announcement has seem-
ingly already undermined the CMA’s position and Google’s 
commitments”.

This – predictable – complaint highlights the challenges 
that the CMA will face as it follows the process set out in 
the Decision, as it will have to take a position on difficult 
trade-offs between enhanced privacy protection and con-
cerns by competitors who may be forced to adjust their 
business models. 

Interestingly, on 16 February 2022, the CMA also published 
a progress update in relation to its ongoing market study 
into Apple and Google’s mobile ecosystems, in which the 
CMA explained that it would – in its final report (due to 
be published on 14 June 2022) – take account of both: (i) 
the Decision; and (ii) the Android Privacy Sandbox. Thus, it 
appears that the CMA will soon have an(other) opportunity 
to outline its evolving thinking in this regard. 

https://assets.publishing.service.gov.uk/media/620cd1cbe90e0710a7b3fff5/Progress_Update_Feb_2022_-_FINAL_VERSION.pdf
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CARTELS AND HORIZONTAL 
AGREEMENTS

– EUROPEAN UNION LEVEL –

European General Court confirms case law on applica-
tion of presumption of innocence in staggered hybrid 
cartel case

On 2 February 2022, the General Court of the European 
Union delivered a judgment in which it upheld the Euro-
pean Commission’s (“Commission”) decision to impose a 
fine of €880.5 million on Scania for participating in a car-
tel for 14 years with five other truck manufacturers (Case 
T-799/17, Scania v. Commission). In its judgment, the Gen-
eral Court provides clarification on the legality of hybrid 
settlement procedures, which combine the settlement 
procedure and the standard infringement procedure in 
cartel cases. 

Earlier case law of the EU Courts in hybrid settlement 
cases

In one of the first hybrid cartel settlement cases, the Timab 
case, the Court of Justice of the European Union (“ECJ”) 
ruled on 12 January 2017 that settlement procedures 
and standard procedures are independent and different 
in nature (Case C-411/15, Timab Industries and CFPR v. 
Commission). According to the ECJ, this means that, in the 
context of the standard infringement procedure, the Com-
mission is entitled to impose a higher fine than the fine 
range initially communicated as part of the settlement 
procedure to the (at the time “settling” but now) non-set-
tling parties without infringing these parties’ legitimate 
expectations.

In addition, on 10 July 2019, in the ICAP case, the ECJ ruled 
on the application of the principle of the presumption of 
innocence in hybrid settlement procedures when it con-
firmed that the Commission had breached this principle 
by referring to its role of the appellant ICAP as cartel facil-
itator in the settlement decision and therefore revealing 
the Commission’s position on its participation in the car-
tel, even though ICAP had opted out of the settlement 
discussions (Case C 39/18 P, Commission v Icap and Oth-
ers). Confirming the General Court’s finding, the ECJ nev-
ertheless found that the violation of the principle of the 

presumption of innocence did not justify the annulment 
of the Commission’s decision adopted under the stand-
ard infringement procedure given that the Commission 
had established ICAP’s involvement in the infringements 
to the requisite legal standard. 

By contrast, on 29 March 2021, in the Pometon case, the 
ECJ confirmed the General Court’s dismissal of the alle-
gations of Pometon, the only non-settling party in the 
context of a steel abrasives cartel, that the Commission 
had violated the presumption of innocence by referring 
to Pometon’s participation in the cartel in the text of the 
settlement decision (Case C-440/19 P, Pometon v Com-
mission). The ECJ ruled that the references to Pometon in 
the settlement decision were necessary to ensure a com-
plete factual description of the cartel and did not infringe 
the principle of the presumption of innocence given that 
they did not include a legal qualification of Pometon’s role 
in the cartel.

The judgment of the General Court in Scania 

In its judgment of 2 February 2022, the General Court 
upheld the decision of the Commission to impose a fine 
on Scania, which, unlike the other manufacturers, decided 
to opt out of the settlement proceedings with the Com-
mission in the truck cartel case. The judgment confirms 
the principles laid down in the case law of the EU Courts 
and of the European Court of Human Rights regarding 
the application of the presumption of innocence in hybrid 
settlement cases. 

In this case, Scania noted that the settlement decision 
and the contested decision, which were adopted on the 
basis of the same objections raised in the Statement of 
Objections addressed to both the settling parties and the 
applicants, concerned the same alleged cartel and were 
based on the same facts and evidence. From this prem-
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iss, Scania argued that the contested decision had been 
adopted in breach of their rights of defence as enshrined 
in Article 48(2) of the EU Charter of Fundamental Rights 
and in Article 27(1) and (2) of Regulation No 1/2003, since 
the Commission, in the settlement decision, had carried 
out a legal classification of the facts and classified as an 
infringement the conduct in which Scania had participated 
before it had had the opportunity to exercise its rights of 
defence effectively.

In its judgment, the General Court observed that, in line 
with the recent decision of the Commission in Forex (Case 
AT.40135, Forex), in the context of hybrid settlement cases, 
the Commission has the option of either issuing a set-
tlement decision and a standard infringement decision 
simultaneously or issuing these decisions staggered over 
time. In the latter situation, the General Court held that the 
adoption of decisions staggered over time does not mean 
that, in themselves and in all circumstances, there is an 
inevitable infringement of the presumption of innocence, 
the rights of defence or the duty of impartiality. 

In the present case, when assessing whether there is an 
infringement of the presumption of innocence, the Gen-
eral Court recalled that it is necessary to analyse the rea-
soning of the settlement decision as a whole to ascertain 
whether parts of that decision are likely to be under-
stood as a premature expression of Scania’s liability for 
the infringement. In that respect, the General Court high-
lighted the importance of the choice of words used by the 
Commission not only in the settlement decision but also 
in press releases preceding the adoption of the infringe-
ment decision against non-settling parties. 

Additionally, the General Court underlined that the mere 
fact that the addressees of the settlement decision 
acknowledged their involvement in the infringement did 
not lead to the implicit acknowledgement of the non-set-
tling party’s liability for the same facts, provided that the 
facts admitted by the settling parties were not accepted 
in respect of the non-settling party, in this case Scania. 

Furthermore, the fact that the same evidence in the set-
tlement decision and the standard infringement decision 
was relied upon against Scania did not, according to the 
General Court, prejudice the Commission’s conclusion 
as regards Scania’s liability. Similarly, the fact that both 
the settlement decision and the standard infringement 

decision were adopted on the basis of the same objec-
tions raised in the Statement of Objections did not violate 
the principle of the presumption of innocence given that: 
(i) the settlement decision was not based directly on the 
Statement of Objections but instead on the understanding 
existing between the settling parties and the Commission; 
and that (ii) Scania was given the opportunity to rebut the 
objections raised in the Statement of Objections in the 
course of the procedure that led to the adoption of the 
standard infringement decision. 

On the basis of these considerations, the General Court 
concluded that the Commission had not infringed the pre-
sumption of innocence enjoyed by Scania. 
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VERTICAL AGREEMENTS

– EUROPEAN UNION LEVEL –

European Commission issues draft guidance on infor-
mation exchange in dual distribution context

On 4 February 2022, the European Commission (“Com-
mission”) published (for a brief period of public consulta-
tion) revised draft guidance on dual distribution, available 
here, which includes an extensive discussion concerning 
information exchange (“Draft Guidance”). This is likely to 
be one of the final steps in the lengthy process towards 
the replacement of the current Vertical Agreements Block 
Exemption (Regulation 330/2010 (“VBER”)) and the Guide-
lines on Vertical Restraints (“VGL”). The Draft Guidance fills 
an important gap left by the drafts of both the new VBER 
and the new VGL released by the Commission on 9 July 
2021, which, while to a large extent excluding information 
exchange conducted in the context of dual distribution 
from the benefit of the draft new VBER, provided no spe-
cific guidance on how the compatibility of such informa-
tion exchange with Article 101 TFEU would be assessed 
(see VBB on Competition Law, Volume 2021, No. 7). Fur-
thermore, the Draft Guidance indicates that the scope of 
the exclusion of such information exchange from the safe 
harbour of the VBER will be reduced compared to what 
was suggested by the draft new VBER. Both this soften-
ing of approach and the new extensive practical guidance 
are to be welcomed. 

Below, we summarise the rules applicable to dual distribu-
tion both under the current VBER and under the July 2021 
draft texts of the new VBER and VGL, before describing 
the contents of the Draft Guidance in particular concern-
ing information exchange.

Current rules

Dual distribution refers to a scenario where a supplier sells 
goods (or services) to an independent distributor in a ver-
tical relationship, but also competes downstream with the 
distributor by selling those goods (or services) through, 
for example, the supplier’s own stores. Under the rules 
currently applicable to dual distribution, by virtue of Arti-
cle 2(4) VBER, non-reciprocal agreements fall under the 
block exemption without any limitations provided that the 

buyer of the supplier’s goods (i.e., the distributor) is not 
also a manufacturer of competing goods. It has generally 
been understood that the block exemption also applies to 
vertical information exchanges between the supplier and 
the distributor, with the likely limited exception of certain 
exchanges which amount to horizontal collusion (see VBB 
on Competition Law, Volume 2020, No. 7). The accepted 
rationale for this approach has been that, in a dual distri-
bution context, the vertical agreement’s potential nega-
tive impact on the competitive relationship between the 
supplier and buyer at the downstream distribution level 
is generally considered to be less important than the 
vertical agreement’s potential positive impact on com-
petition in both the supply and distribution of the suppli-
er’s goods (where they compete with the goods of other 
manufacturers).

July 2021 Draft VBER & VGL

In a marked change of approach, the Commission intro-
duced several limitations to the existing exemption in the 
July 2021 drafts of the new VBER and VGL. The Commis-
sion justified these changes by referring to the substantial 
increase in the prevalence of dual distribution, resulting 
from the growth of online sales, which have facilitated 
larger-scale direct sales by suppliers, either through their 
own web-shops or via online marketplaces. Fearing that 
the current rules for dual distribution, in particular in rela-
tion to information exchange, ¬could lead to many ver-
tical agreements with possible serious horizontal con-
cerns being exempted, the Commission proposed that 
information exchange in dual distribution systems would 
only be block exempted if, among other conditions, the 
parties’ combined retail market share did not exceed 10%. 
Where the parties’ aggregate market share at retail level 
would exceed 10% but their individual shares would not 
exceed 30% in the relevant sale and purchase markets, the 
block exemption would apply to (non-reciprocal) vertical 
agreements concluded between the parties (i.e., distri-
bution agreements), but not to exchanges of information 

https://ec.europa.eu/competition-policy/system/files/2022-02/guidance_information_exchange_VBER_dual_distribution_2022_0.pdf
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._7.pdf#page=7
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2020_No._7.pdf#page=11
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between the parties. Finally, regardless of market share, 
any vertical agreement in a dual distribution system would 
be excluded from the safe harbour provided by the block 
exemption if it was considered to restrict competition by 
object, including by way of information exchange. 

This restrictive proposal was heavily criticised in the 
consequent public consultation (see also VBB Insights, 
9 August 2022, The Commission’s Draft VBER and VGL 
– Key Changes). It was clear that these proposed rules
risked materially affecting suppliers operating dual dis-
tribution systems, especially because any successful and
effective – vertical – relationship between a supplier and
its retailers will almost invariably require the sharing of
information about sales, products, marketing campaigns,
market trends, and consumer preferences on a continuous
basis. Under these proposed rules, as soon as the parties’
market share would exceed 10%, any sharing of informa-
tion would no longer benefit from the block exemption,
and, furthermore, information sharing would be excluded
from the block exemption altogether, regardless of mar-
ket share, if it was considered to amount to a restriction by 
object. The unsatisfactory nature of these proposals was
compounded by the fact that no guidance was given on
what type of information exchanges in a vertical relation-
ship might still be permitted, which – the Commission had
suggested – would be provided later in the new Horizontal 
Guidelines (itself an inappropriate context for such advice
given that dual distribution agreements are fundamentally
vertical in nature).

New Draft Guidance

In light of this valid criticism, the Commission has now 
modified its proposed approach as reflected in the Draft 
Guidance. First, the Commission moves away from the 
specific market share-based approach described above: 
the application of the block exemption to information 
exchange in the context of dual distribution would no 
longer depend on the parties’ market share on the retail 
market, and the only market share threshold would be the 
30% threshold applicable to the parties’ individual posi-
tions in, respectively, the sale and purchase markets (Arti-
cle 3 VBER). 

Second, whether the exchange of information between 
the parties would be covered by the block exemption 
would (exclusively) depend on whether it is considered 

“necessary to improve the production or distribution of 
the contract goods or services by the parties” (wording 
to be included in the new Article 2(5) VBER). Informa-
tion exchange that would not satisfy this test (though not 
the distribution agreement in the context of which it was 
exchanged) would be excluded from the benefit of the 
block exemption and would need to be assessed under 
Article 101 of the Treaty on the Functioning of the Euro-
pean Union (“TFEU”), taking into account the Horizontal 
Guidelines and the relevant case law of the Court of Jus-
tice of the European Union (“ECJ”) relating to exchanges 
of information between competitors. 

Third, the new draft provides fairly detailed guidance as 
to what constitutes information “necessary to improve the 
production or distribution of the contract goods or ser-
vices by the parties” and thereby would benefit from the 
block exemption. From a practical perspective, the most 
valuable part of the Draft Guidance comprises the two 
“non-exhaustive” lists of: (i) information the exchange of 
which would generally be able (subject to certain excep-
tions) to benefit from the exemption; and conversely (ii) 
information the exchange of which would generally not 
be block exempted.

Information the exchange of which would generally be 
considered to meet the requirements of the block exemp-
tion, whether (generally) provided by the buyer or by the 
supplier, includes the following:

1. Technical information, for example related to the
registration or certification of the contract goods or
services;

2. Information relating to the supply of the contract
goods or services, including relating to production,
inventory/stock, sales volumes and returns;

3. Aggregated information relating to customer pur-
chases of the contract goods or services, customer
preferences and customer feedback (in contrast,
as explained below, customer-specific information
would not generally be viewed favourably);

4. Information relating to the prices at which the con-
tract goods or services are sold by the supplier to
the buyer;

https://www.vbb.com/media/Insights_Articles/The_Commissions_Draft_VBER_and_Vertical_Guidelines.pdf
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5. Information relating to the supplier’s recommended 
resale prices or maximum resale prices for the con-
tract goods or services, and information relating to 
the prices at which the buyer resells the goods or 
services (excluding, generally, information on future 
“downstream” sale prices, as well as the use by the 
supplier of the buyer’s information for the purpose of 
retail price fixing);

6. Information relating to the marketing of the contract 
goods or services, including information on new goods 
or services to be purchased and sold under the verti-
cal agreement, as well as information on promotional 
campaigns for the contract goods or services; and

7. Performance-related information, including: 

• aggregated information communicated by the 
supplier to the buyer relating to the marketing 
and sales activities of other buyers of the con-
tract goods or services (which must not enable 
the buyer to identify activities of competing buy-
ers); and 

• information regarding the volume or value of the 
buyer’s sales of the contract goods compared to 
its sales of competing goods.

In contrast, the exchange of the following types of informa-
tion would generally be excluded from the safe harbour:

1. Information relating to the actual future prices at 
which the supplier or buyer would sell the contract 
goods or services downstream (unless necessary to 
organise the type of coordinated short-term low price 
campaign viewed favourably according to the section 
of the draft VGL concerning resale price maintenance);

2. Customer-specific sales data, including non-aggre-
gated information on the value and volume of sales 
per customer, or information that identifies particular 
customers (unless necessary to enable the adaption 
of contract goods/services to the consumers’ require-
ments or to provide guarantee or after-sales services, 
or to allocate customers under an exclusive distribu-
tion agreement); and

3. The exchange of information relating to goods sold by 
a buyer under its own brand name where the supplier 
to which it provides the information is a manufacturer 
of competing branded goods, unless the manufac-
turer is also the producer of the own-brand goods. (As 
a separate but related point, it should be noted that 
where such ‘private label’ goods are produced by a 
retailer, rather than out-sourced, the block exemption 
would not apply at all to agreements concluded by 
the retailer with suppliers in a dual distribution con-
text. This questionable exclusion (taking into account 
that even major ‘manufacturer’ brands often do not 
own manufacturing facilities) would not be limited 
to information exchange engaged in by the retailer 
with such suppliers but also to the overall distribu-
tion relationship.)

The Commission refers to several precautions which 
parties can take to minimise the risk that the information 
exchange could raise horizontal concerns in the event 
that it does not benefit from the block exemption for the 
type of reasons described above. These include limiting 
the exchange to aggregated sales information or using an 
appropriate delay between the generation of the informa-
tion and the exchange. A further precaution would be the 
use of administrative or technical measures, such as fire-
walls, that ensure that information provided by the buyer 
is only available to the personnel of the supplier respon-
sible for its upstream activities (i.e., its relations with inde-
pendent distributors) and not personnel responsible for 
the supplier’s downstream direct sales activity (e.g., its 
own retail business). 

Commentary

In conclusion, the Draft Guidance represents an encour-
aging development for companies active in dual distribu-
tion. Although the applicability of the block exemption to 
information exchanges would depend on an abstract and 
potentially demanding test being met (which, by requiring 
such an exchange to be “necessary” for the “improvement 
of production or distribution of goods”, does no more than 
specify that two of the main conditions of Article 101(3) 
TFEU should be met), the guidance itself makes clear that 
at least most of the information that a supplier and a dis-
tributor would wish to exchange to ensure the efficient 
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distribution of the supplier’s products will be treated as 
meeting this test. It is reassuring that distributors would 
be able to provide suppliers with granular and real-time 
information on sales volumes, stock levels, marketing 
strategies and prices of the supplier’s products (with the 
exception of future prices), as well as comparative data 
on competing products and distributors for benchmark-
ing purposes (without being subject to the constraints of 
internal firewalls). There would, however, seem to be no 
sound competition law justification for viewing negatively 
the exchange of customer-specific sales and price data 
provided, of course, that applicable data protection rules 
are complied with. Indeed, it is unclear why mere aware-
ness of such information would be assumed likely to lead 
to a substantial restriction of competition when misuse of 
such information to prevent sales by distributors to spe-
cific customers would itself be a clear hardcore restric-
tion (bar in clearly defined exceptional circumstances), a 
rationale which seems to have rightly persuaded the Com-
mission not to negatively view the exchange of granular 
sales and price data. 

The fact that only the Commission – and not the national 
competition authorities or the EU or national courts – 
would be bound by this guidance (in contrast to the provi-
sions of the block exemption itself which bind erga omnes) 
could be a concern, and it can only be hoped that the 
Commission’s approach will be followed by these bodies 
to ensure both an effective and a consistent competition 
policy across the EU. 

The next, and final, development in the Commission’s 
lengthy review of the VBER is expected to be the adop-
tion of the new VBER and VGL, which will then enter into 
force on 1 June 2022.

– NATIONAL LEVEL –

UNITED KINGDOM

Consultation on draft UK Vertical Agreements Block 
Exemption: more convergence than divergence? 

Following the UK Competition and Markets Authority’s 
(“CMA”) recommendation to the UK Department for Busi-
ness, Energy & Industrial Strategy (“BEIS”) in November 
2021 (see VBB on Competition Law, Volume 2021 No. 
11), on 21 February 2022, BEIS published its draft Verti-

cal Agreements Block Exemption Order (“draft VABEO”) 
which will replace the retained Vertical Agreements Block 
Exemption Regulation (“retained VABER”) when it expires 
on 31 May 2022. 

BEIS is running a technical consultation on the draft 
VABEO, which will be open until 16 March 2022. The CMA 
will publish and consult on further guidance to accom-
pany the draft VABEO shortly. The European Commission 
(“Commission”) has also been consulting on the EU Ver-
tical Agreements Block Exemption Regulation (“VBER”), 
which also expires on 31 May 2022.

In line with the CMA’s recommendation to BEIS, the draft 
VABEO in large part preserves the existing approach 
to vertical agreements and, as the Commission is also 
developing its position, it appears that both regimes will 
be closely aligned in practice. However, some potentially 
key differences might survive, namely: 

• Flexibility allowed in the design and protection of 
exclusive and selective distribution systems; and

• The treatment of wide retail parity obligations, in rela-
tion to which the UK takes a stricter approach desig-
nating such restrictions as hardcore whilst the Com-
mission only excludes such restrictions from the safe 
harbour of the VBER. 

Further changes and certainly some fine tuning are to be 
expected in the next three months before the revised EU 
and UK regimes come into force (both anticipating a tran-
sitional period of one year). Business can get some com-
fort from the recent consistent approaches adopted by 
both regulators but, as always, careful study of the final 
rules and their impact will be required. 

https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._11.pdf#page=18
https://www.gov.uk/government/consultations/draft-vertical-agreements-block-exemption-order
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INTELLECTUAL PROPERTY/
LICENSING

– EUROPEAN UNION LEVEL –

Commission launches consultation on new framework for 
standard essential patents

On 14 February 2022, the European Commission (“Com-
mission”) launched a public consultation on an initiative for 
a new framework for standard essential patents (“SEPs”) 
called “Intellectual property – new framework for standard 
essential patents”, in order to receive the views of citizens 
and stakeholders who are interested in or might be affected 
by this subject. The Commission recognises that of all intel-
lectual property (“IP”) rights, patents are the most power-
ful. SEPs are those patents that protect technology that 
is essential to a standard. Patent holders agree to license 
their SEPs to users of the standard on fair, reasonable and 
non-discriminatory terms and conditions. However, some 
users have found that the system for licensing SEPs is not 
transparent, predictable or efficient. According to the Com-
mission, there is a need for a more effective IP framework 
that would strike a balance between promoting innovation 
through the protection of IP, on one hand, whilst providing 
companies with access to IP and to the single market, on 
the other. The proposed initiative – which may result in leg-
islative and non-legislative action – is expected to be built 
on three pillars, namely:

1. Enhancing transparency on SEPs: the Commission 
proposes that this could be done by, for example: (i) 
requiring the disclosure and updating of certain infor-
mation to improve publicly available information; and 
(ii) by introducing a system for independent third-party 
assessments of “essentiality” under the management 
of an independent body.

2. Providing clarity on various aspects of the fair, rea-
sonable and non-discriminatory (“FRAND”) require-
ments: the Commission considers developing guiding 
principles and/or processes for: (i) clarifying the con-
cept of FRAND; (ii) negotiating FRAND terms and con-
ditions; and (iii) determining the appropriate level(s) of 
licensing in the value chain.

3. Improving the effectiveness and efficiency of enforce-
ment: for example, the Commission proposes to incen-
tivise mediation, conciliation and/or arbitration. 

The public consultation will run until 9 May 2022 and further 
information is available here. 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents_en
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STATE AID

– EUROPEAN UNION LEVEL –

European Court of Justice overturns judgment in Mic-
ula case, paving the way for infringement proceedings 
against UK

On 25 January 2022, the Court of Justice of the European 
Union (“ECJ”) delivered its judgment in the long-running 
Micula case. Despite being issued by the highest EU Court, 
the ruling did not put an end to this long-standing saga, 
as the ECJ annulled the previous judgment of the Gen-
eral Court (“GC”) but also referred the case back to the lat-
ter court. Interestingly, the ECJ judgment was followed a 
few days later by the decision of the European Commis-
sion (“Commission”) to launch the judicial stage of a related 
infringement procedure against the United Kingdom. 

The facts of the Micula case 

The background of the Micula case dates back to the 
period preceding the accession of Romania to the Euro-
pean Union. In 1998, the Romanian authorities set up a 
series of tax incentive schemes available for certain inves-
tors in disadvantaged areas, among which was the min-
ing area of Ștei-Nucet (“tax incentives at issue”). In 2000, 
Romania – which had already concluded an association 
agreement with the European Union in 1994 – started the 
negotiations for accession to the Union. In order to make 
its national legislation compatible with EU law, Romania 
repealed the tax incentives at issue in 2004 and, on 1 Jan-
uary 2007, it acceded to the European Union. 

In 2000, certain companies whose majority sharehold-
ers were two Swedish citizens residing in Romania – Mr 
Ioan Micula and Mr Viorel Micula – made investments in 
the mining area of Ștei-Nucet and benefitted from the tax 
incentives at issue. After the latter incentives had been 
repealed, on 28 July 2005, Mr Ioan Micula, Mr Viorel Micula 
and three of the companies concerned (“arbitration appli-
cants”) requested the establishment of an arbitral tribunal 
under the bilateral investment treaty concluded in 2002 by 
Sweden and Romania (“BIT”), in order to obtain compen-
sation for the damage resulting from the revocation of the 
tax incentives at issue. The BIT provided, in fact, that any 

dispute between investors and the two countries was to be 
settled, inter alia, by an arbitral tribunal which would apply 
the International Convention for the Settlement of Invest-
ment Disputes (“ICSID Convention”). 

In September 2008, the arbitral tribunal that was estab-
lished to settle the dispute found that the arbitration appli-
cants’ claims were admissible, and on 11 December 2013, 
the tribunal delivered its award. It found that Romania had 
violated the legitimate expectations of the arbitration appli-
cants, by failing to act transparently, and therefore ordered 
the country to pay approximately €178 million in damages.

In 2014, notwithstanding the request of the Commission to 
suspend the implementation of the arbitral award, Romania 
paid the amount due to the arbitration applicants. Follow-
ing the opening of a formal investigation procedure, on 30 
March 2015, the Commission adopted a decision in which it 
considered the compensation under discussion as incom-
patible State aid (“Contested Decision”). 

The proceedings before the EU Courts

In November 2015, Mr Ioan Micula and Mr Viorel Micula and 
various companies (namely, European Food SA, Starmill 
SRL, Multipack SRL, Scandic Distilleries SA, European 
Drinks SA, Rieni Drinks SA, Transilvania General Import-Ex-
port SRL and West Leasing International SRL) (“Applicants”) 
lodged three annulment actions against the Contested 
Decision (Cases T-624/15, T-694/15, T-704/15). In its judg-
ment of 18 June 2019, the GC found that the Commission 
lacked competence to adopt the Contested Decision, since 
the aid was to be considered granted in the moment when 
Romania repealed the tax incentives at issue – i.e., before 
the accession of the country to the European Union (see 
VBB on Competition Law, Volume 2019, No. 6). For this rea-
son, the GC considered that the Commission had retroac-
tively applied its powers to events predating Romania’s 

https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2019_No._6.pdf#page=15
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accession to the EU and that it thus could not classify the 
compensation at issue as State aid, within the meaning of 
Article 107(1) TFEU. Consequently, the GC annulled the Con-
tested Decision in its entirety.

In 2019, supported by Spain and other Member States, 
the Commission appealed against the judgment, claiming 
that the GC had erred in law in finding that the Commis-
sion lacked competence to adopt the Contested Decision 
and that EU law did not apply. In addition, the Commission 
contended that the GC had erroneously interpreted the 
concept of “advantage” and had failed to examine all the 
grounds of the Contested Decision. 

To address the grounds put forward by the appeal, the ECJ 
first had to identify the exact moment at which the aid was 
granted, namely before or after the accession of Romania 
to the EU. In this regard, the ECJ clarified that – consider-
ing the objective of EU State aid legislation is to preserve 
competition in the internal market – the decisive factor for 
establishing the date on which the right to receive State 
aid was conferred is the acquisition by the beneficiaries of 
a definitive right to receive the aid and to the correspond-
ing commitment of the State to grant it. According to the 
ECJ, it is in fact at that date that the aid is liable to distort 
competition. 

Accordingly, the right to compensation for the loss of the 
tax incentives at issue was granted in the present case only 
by the arbitration award. In fact, even if the repeal of the tax 
incentives at issue constituted the event giving rise to the 
damage, “the right to the compensation in question was 
granted solely by the arbitral award issued by that court, 
which, […] not only found the existence of that right, but also 
quantified the amount thereof”. Against this background, 
the ECJ found that the Commission was competent to 
adopt the Contested Decision, since the aid was granted 
after the accession of Romania to the EU.

In addition to the above, and contrary to what the GC held 
in its judgment, the ECJ considered that the landmark judg-
ment of 6 March 2018, Achmea (Case C-284/16), was rele-
vant for the present case. This judgment clarified that the 
TFEU precludes an arbitration clause between two Member 
States under which an investor from one of those Mem-
ber States may bring proceedings against the other Mem-
ber State before an arbitral tribunal whose jurisdiction that 

Member State has undertaken to accept. Such an agree-
ment may in fact concern the application and interpretation 
of EU law by preventing those disputes from being resolved 
in a manner that guarantees the full effectiveness of and 
Member States’ compliance with EU law. According to the 
ECJ, this principle was relevant to the present case because 
the damages awarded by the arbitral tribunal also partially 
covered the period after the accession of Romania to the 
EU. Consequently, since Sweden and Romania agreed by 
way of the BIT to exclude disputes which may concern EU 
law from the jurisdiction of their courts in favour of an arbi-
tral tribunal, the “consent given to that effect by Romania 
[…] lacked any force” starting from its accession to the EU.

A never-ending saga

For all the reasons above, the ECJ considered that the GC 
judgment was vitiated by errors of law and hence set it 
aside. Despite being issued by the highest EU Court, this 
ruling did not however put a definitive end to the Micula 
saga. Having found, in fact, that the GC did not examine the 
applicants’ arguments concerning the merits of the Con-
tested Decision – which involves complex factual assess-
ments – the ECJ referred the case back to the GC. 

The end of the saga is therefore not yet in sight, as is also 
confirmed by another relevant development that took place 
in the meantime. On 9 February 2022, just a few days after 
the ECJ judgment, the Commission launched the judicial 
stage of an infringement procedure against the United 
Kingdom related to the Micula case. Specifically, the Com-
mission referred the former Member State to the ECJ over a 
judgment rendered by the UK Supreme Court. In this judg-
ment of 19 February 2020, the UK’s Supreme Court consid-
ered that the United Kingdom was obliged under the ICSID 
Convention – which pre-dates the United Kingdom’s acces-
sion to the European Union – to recognise and allow the 
enforcement of the Micula arbitral award. For this reason, 
the UK’s Supreme Court lifted a stay previously granted by 
a UK court, allowing the enforcement of the arbitral award 
in the UK. 

In its decision to refer the United Kingdom to the ECJ, the 
Commission considered in essence that, by adjudicating 
a legal question that was already put before EU courts, 
the former Member State breached the principle of sincere 
cooperation, as well as other TFEU provisions. Despite its 

https://www.supremecourt.uk/cases/docs/uksc-2018-0177-judgment.pdf
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withdrawal from the Union, the UK is, in fact, still bound by 
these provisions for four years after the end of the transition 
period, as set out in Article 87 of the Withdrawal Agree-
ment. Considering the significant legal and political impli-
cations of the decisions at issue, the Micula saga now risks 
turning into another point of contention in post-Brexit rela-
tions between the EU and the UK.
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LEGISLATIVE, PROCEDURAL 
AND POLICY DEVELOPMENTS

– EUROPEAN UNION LEVEL –

Commission must ensure “best placed” national compe-
tition authority can safeguard fundamental rights 

In its Sped-Pro judgment of 9 February 2022, the General 
Court of the European Union (“General Court”) for the first 
time examined the impact of deficiencies in the rule of law 
in an EU Member State on determining which competition 
authority in the EU is best placed to examine a complaint 
(T-791/19, Sped-Pro v. Commission). Referring to the rule of 
law principle in EU law which protects a party’s fundamen-
tal right to a fair trial, the Court faulted the European Com-
mission (“Commission”) for rejecting a complaint against a 
Polish state-owned company without properly assessing 
whether the complainant could expect an objective investi-
gation of its complaint in Poland, given the concerns about 
due legal process in Poland and doubts about the inde-
pendence of the Polish competition authority.

Sped-Pro, a company active in forwarding and transport 
services which occasionally relied on rail freight services 
provided by Polish state-owned company PKP Cargo, 
lodged a complaint before the Commission in 2016 in 
which it alleged that PKP Cargo had abused its dominant 
position on the Polish market for rail freight transport ser-
vices by refusing to conclude a multi-annual cooperation 
agreement with Sped-Pro on market conditions. In 2019, the 
Commission issued a decision rejecting Sped-Pro’s com-
plaint on the ground that the Polish competition authority 
was best placed to examine it (“Contested Decision”). Sped-
Pro appealed against the Contested Decision before the 
General Court on several grounds.

Rule-of-law concerns as a relevant factor in determin-
ing the competition authority best placed to examine a 
complaint

Although the Court rejected Sped-Pro’s arguments that the 
Commission had infringed Sped-Pro’s right to have its case 
examined within a reasonable time and that the Commis-
sion had failed to properly appreciate the EU’s interest in 
investigating the complaint, it upheld Sped-Pro’s complaint 

that the Commission was best placed to examine its com-
plaint, considering widespread and systemic rule-of-law 
concerns in Poland. 

While its complaint was pending before the Commission, 
Sped-Pro sought to dissuade the Commission from closing 
the case on the ground that the Polish competition author-
ity was the proper forum to investigate the complaint by 
highlighting the lack of independence of both the Polish 
competition authority and national courts. It pointed to the 
state-owned character of PKP Cargo and the close links 
between this undertaking and the Polish government, as 
well as to the likely bias of the Polish competition author-
ity in favour of PKP Cargo. In particular, according to Sped-
Pro, the President of the Polish competition authority is 
entirely dependent on the government as he is appointed 
and dismissed by the Prime Minister and the duration of 
his mandate is not defined by statute. Additionally, Sped-
Pro contended that PKP Cargo is part of a corporate group 
which is a member of a foundation that aims at defending 
and promoting the reform of the Polish judiciary. Moreover, 
Sped-Pro referred to a 2004 decision of the Polish compe-
tition authority sanctioning PKP Cargo for abusing its dom-
inant position, which was opposed by the then Polish Pros-
ecutor General. This, in Sped-Pro’s view, demonstrated a 
political will to protect one of the main Polish state-owned 
companies and the comparatively weaker position of the 
competition authority in relation to the Prosecutor General. 
Sped-Pro also invoked the modest sanctions which the Pol-
ish competition authority had in the past imposed on PKP 
Cargo for antitrust violations. 

In the Contested Decision, the Commission examined 
whether these rule-of-law concerns could prevent it from 
rejecting Sped-Pro’s complaint in light of the two-pronged 
test established by a Court of Justice Grand Chamber judg-
ment of 25 July 2018 (C-216/18 PPU, Minister for Justice 
and Equality (Deficiencies in the system of justice)) in the 
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area of freedom, security and justice. In this judgment, the 
Court of Justice decided that where a European arrest war-
rant is issued against a person who challenges his or her 
surrender to the issuing Member State, the executing judi-
cial authority must make an assessment of whether there 
are substantial grounds to believe that the individual con-
cerned will be exposed to a real risk of being subject to 
a violation of his or her fundamental right to a fair trial. In 
this context, the executing judicial authority must follow a 
two-step process:

• First, it must assess whether a real risk exists of vio-
lation of the fundamental right to a fair trial related to 
a lack of independence of the courts of the issuing 
Member State as a result of systemic or generalised 
deficiencies concerning the judiciary of that Member 
State; and

• Second, it must assess if, in the circumstances at hand, 
there are substantial grounds for believing that, fol-
lowing surrender to the issuing Member State, the 
requested person will run that risk.

Yet, argued Sped-Pro, in the Contested Decision the Com-
mission merely found that Sped-Pro’s allegations were not 
supported by evidence. It also concluded that the Prime 
Minister’s right to appoint, or dismiss without cause, the 
President of the Polish competition authority did not nec-
essarily affect the independence of the competition author-
ity’s decisions in relation to PKP Cargo. 

In its recent judgment, the General Court confirmed that 
the Commission is indeed bound to apply Minister for Jus-
tice and Equality (Deficiencies in the system of justice) by 
analogy to complaints for breach of competition law. There-
fore, respect for the rule of law is indeed a relevant factor 
that the Commission should take into account when iden-
tifying the competition authority best placed to examine 
a complaint. 

The General Court went on to find that the Commission’s 
assessment of Sped-Pro’s allegations was insufficient, tak-
ing into account the whole body of evidence brought to 
the Commission by Sped-Pro. The Commission’s rejection 
of the complaint therefore did not meet the second step 
established by the Court of Justice in Minister for Justice 
and Equality (Deficiencies in the system of justice), which 

required a specific and precise assessment of whether, in 
the particular circumstances of the case, there were sub-
stantial grounds for believing that Sped-Pro ran a significant 
risk of seeing its fundamental rights violated if its complaint 
were to be handled by the Polish competition authority. As 
a result, the General Court annulled the Contested Deci-
sion in its entirety. 

It follows that, when the Commission decides to reject a 
complaint relating to an alleged breach of the EU compe-
tition rules, it must first ensure that the national competi-
tion authorities and courts which it finds are “best placed” 
to handle such a complaint will adhere to the EU’s rule of 
law principles and adequately safeguard the rights of the 
complainant.

– NATIONAL LEVEL –

BELGIUM

Belgium implements ECN+ Directive and reforms com-
petition rules 

On 7 March 2022, a law of 28 February 2022 reforming the 
Belgian competition rules (“Law”) was published in the Bel-
gian Official Journal. This Law, which will enter into force in 
the coming days, will implement Directive 2019/1, which 
empowers the competition authorities of the Member 
States to be more effective enforcers and to ensure the 
proper functioning of the internal market (“ECN+ Directive”). 
The transposition of the ECN+ Directive into Belgian law 
comes over a year after the expiration of the implemen-
tation deadline of 4 February 2021. In accordance with the 
ECN+ Directive, the Law seeks to enhance the independ-
ence of the Belgian Competition Authority (“BCA”): (i) by 
providing it with sufficient resources and effective inves-
tigation tools; (ii) by enabling it to impose dissuasive fines; 
and (iii) by reinforcing its leniency programme. The Law 
also improves cooperation between national competition 
authorities (“NCAs”); under the new rules, the BCA will be 
able to notify acts and execute decisions of other NCAs 
or request these NCAs to do the same with its acts and 
decisions.

Among the most noteworthy changes, the Law provides 
for the payment by the parties notifying a concentration of 
a flat fee of €52,350 for a concentration subject to regular 
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merger review or €17,450 for a concentration subject to a 
simplified procedure. This system is meant to increase the 
budget of the BCA by covering part of its merger control 
costs. 

The Law also grants new powers to the Markets Court, 
which has sole jurisdiction to review the decisions of the 
BCA. The Markets Court will have the power to review deci-
sions taken by the BCA under the cooperation mechanism 
with other NCAs. It will also review the legality of BCA deci-
sions to reject the use the simplified merger control pro-
cedure by notifying parties (as such decisions will entail 
higher notification costs).

In Belgium, breaches of public procurement rules (bid rig-
ging) constitute both an administrative infringement (pros-
ecuted by the BCA) and a criminal infringement (which can 
lead to criminal sanctions imposed by the courts). The Law 
amends the Criminal Code to allow individuals who have 
applied for immunity from administrative fines with the BCA 
to also seek immunity from criminal prosecution.

Finally, the Law adds to the range of tools available to the 
BCA to sanction companies:

• While the current rules only provide for the possibility 
of imposing periodic penalty payments for breach of 
interim measures, the Law now adds the possibility of 
imposing fines. 

• In addition to the existing possibility to impose fines for 
procedural infringements of competition law, the Law 
empowers the BCA to impose periodic penalty pay-
ments for such procedural infringements. 

• Similarly, in addition to the existing possibility to fine 
companies that implement a concentration with-
out waiting for the BCA’s approval, the Law enables 
the BCA to fine companies that fail to notify a merger 
before implementing it. This second possibility existed 
in the 2013 version of the law but was removed from it 
in 2019. However, the EU Courts have since ruled that 
this double infringement mechanism does not infringe 
the ne bis in idem principle, which is why it is now rein-
troduced into Belgian law.

A more detailed analysis of this Law can be found in VBB 
on Belgian Business Law, Volume 2022, No. 1.

GREECE AND CYPRUS

Greece and Cyprus modernise national competition law 
framework

Earlier this year both Greece and Cyprus introduced sig-
nificant amendments to their respective national compe-
tition law legislation. Many of such amendments are the 
direct result of the transposition of Directive 2019/1 (“ECN+ 
Directive”). The purpose of the ECN+ Directive is to make 
national competition authorities across the EU more effec-
tive enforcers by ensuring they have the appropriate tools 
and resources to enforce EU competition law in a consist-
ent manner. Noteworthy amendments are the additional 
investigatory powers now available to each national author-
ity, as well as procedural changes that inject flexibility into 
processes (no action letters, extension of the settlement 
process, ability to offer remedies at the end of a Phase I 
merger investigation, etc.). 

Of particular interest is a novel substantive prohibition intro-
duced in Greece and applicable as of 1 July 2022. Under the 
new Article 1A, unilateral practices which could be inter-
preted as an invitation to collude and/or as price signal-
ling are prohibited and sanctioned without the need for the 
authority to establish at least a concerted practice between 
two (independent) businesses, presumably at least poten-
tial competitors. This provision will not apply to SMEs; nor 
will it apply where the conditions for application of Arti-
cles 101 and/or 102 TFEU or the Greek national equivalent 
are met. Although not necessarily contravening Article 3(2) 
of Regulation 1/2003, advising on and ultimately applying 
this provision will likely be challenging in practice espe-
cially given the very low threshold for intervention related 
to usual business practices. Prior to its application in July, 
the Greek competition authority is required to issue relevant 
guidelines, which are eagerly awaited.

https://www.vbb.com/media/Insights_Newsletters/BE_01_22_.pdf#page=6
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