
VBB on Competition Law

Van Bael & Bellis on Competition Law should not be construed as legal advice on any specific facts or circumstances. 
The content is intended for general informational purposes only. Readers should consult attorneys at the firm concerning 
any specific legal questions or the relevance of the subjects discussed herein to particular factual circumstances.

Highlights

MERGER CONTROL 
Paypal receives CMA’s largest-ever 
fine for breaching merger control 
rules over its acquisition of iZettle 
Page 4

ABUSE OF DOMINANT POSITION 
European Commission imposes 
interim measures on Broadcom for 
abuse of dominance 
Page 5

Jurisdictions covered in this issue

EUROPEAN UNION ......................................................................................... 3, 5, 6, 7, 11  
AUSTRIA .................................................................................................................................... 10 
BELGIUM ...............................................................................................................................8, 11 
GERMANY ....................................................................................................................................5  
LUXEMBOURG ........................................................................................................................11 
THE NETHERLANDS ................................................................................................... 11, 12 
SPAIN ..............................................................................................................................................9 
UNITED KINGDOM ....................................................................................................3, 4, 10  

CARTELS AND HORIZONTAL  
AGREEMENTS 
General Court annuls fine imposed 
on HSBC in Euro interest rate deriva-
tives cartel case 
Page 6

VERTICAL AGREEMENTS 
Austrian Cartel Court fines Bose 
€ 650,000 for coordinating resale 
prices of consumer electronics 
Page 10

LEGISLATIVE, PROCEDURAL AND 
POLICY DEVELOPMENTS 
Belgian, Dutch and Luxembourg 
competition authorities advocate for 
easier competition law enforcement 
in the digital world 
Page 11

VBB on Competition Law | Volume 2019, NO 10

October 2019

Global Competition Review 2017 
Law Firm of the Year – Europe

GCR Awards 2017

“Van Bael & Bellis 
is one of the most 

experienced law firms 
with regard to European 

antitrust issues.” 

Chambers Global 2016

vbb@vbb.com 
www.vbb.com

mailto:vbb%40vbb.com?subject=
http://www.vbb.com


© 2019 Van Bael & Bellis
Chaussée de La Hulpe 166 
Terhulpsesteenweg 
B-1170 Brussels – Belgium

Phone : +32 (0)2 647 73 50 
Fax : +32 (0)2 640 64 99

vbb@vbb.com 
www.vbb.com

Van Bael & Bellis on Competition Law should not be construed as legal advice on any specific facts or circumstances. 
The content is intended for general informational purposes only. Readers should consult attorneys at the firm concerning any specific legal 
questions or the relevance of the subjects discussed herein to particular factual circumstances.

MERGER CONTROL 3

EUROPEAN UNION LEVEL .............................................................. 3

Commission conditionally clears E.ON’s acquisition of 
Innogy in Phase II.................................................................................... 3

Commission conditionally clears Novelis’ acquisition of 
Aleris in Phase II ...................................................................................... 3

MEMBER STATE LEVEL ...................................................................... 3

CMA blocks Ecolab-Holchem merger ..................................... 3

Paypal receives CMA’s largest-ever fine for breaching 
merger control rules over its acquisition of iZettle .......... 4

CMA fines Sabre Holdings for failure to comply with 
document requests .............................................................................. 4

ABUSE OF DOMINANT POSITION 5

EUROPEAN UNION LEVEL .............................................................. 5

European Commission imposes interim measures on 
Broadcom for abuse of dominance............................................ 5

MEMBER STATE LEVEL ...................................................................... 5

German Federal Cartel Office and Federal Network 
Agency publish joint guidelines on control of abusive 
practices in the electricity sector ................................................ 5

CARTELS AND HORIZONTAL AGREEMENTS 6

EUROPEAN UNION LEVEL ..............................................................6

Summary of Significant Case Developments ...................6

General Court annuls fine imposed on HSBC in Euro 
interest rate derivatives cartel case ..........................................6

General Court dismisses appeal against re-adopted 
decision in paper envelope cartel case ..................................6

Analysis of Important Substantive and Procedural 
Developments .........................................................................................6

Euro Interest Rate Derivatives cartel case: General 
Court confirms high bar for finding of restriction of 
competition “by object” .....................................................................6

Euro Interest Rate Derivatives cartel case: concept of 
single and continuous infringement ......................................... 7

MEMBER STATE LEVEL ......................................................................8

Belgian Competition Authority imposes second fine on 
professional organisation of pharmacists in less than 
six months ...................................................................................................8

Spanish Competition Authority imposes fines totalling 
€ 54 million on 19 companies for energy sector    
cartel ..............................................................................................................9

VERTICAL AGREEMENTS 10

MEMBER STATE LEVEL ....................................................................10

Austrian Cartel Court fines Bose € 650,000 for 
coordinating resale prices of consumer electronics ...10

UK competition authority issues Statement of 
Objections to Fender alleging online RPM .........................10

 LEGISLATIVE, PROCEDURAL 
AND POLICY DEVELOPMENTS 11

EUROPEAN UNION LEVEL .............................................................11

The Von der Leyen Commission ..................................................11

MEMBER STATE LEVEL .....................................................................11

Belgian, Dutch and Luxembourg competition 
authorities advocate for easier competition law 
enforcement in the digital world ..................................................11

Dutch competition authority launches market study into 
the activities of large tech firms on the Dutch payments 
market .......................................................................................................... 12

VBB on Competition Law | Volume 2019, NO 10

Table of contents

https://www.google.be/maps/place/Avenue+Louise+165,+1000+Bruxelles/@50.8280291,4.3625358,17z/data=!3m1!4b1!4m2!3m1!1s0x47c3c48c98018a4d:0x9001ac537976a6fa
https://www.google.be/maps/place/Avenue+Louise+165,+1000+Bruxelles/@50.8280291,4.3625358,17z/data=!3m1!4b1!4m2!3m1!1s0x47c3c48c98018a4d:0x9001ac537976a6fa
https://www.google.be/maps/place/Avenue+Louise+165,+1000+Bruxelles/@50.8280291,4.3625358,17z/data=!3m1!4b1!4m2!3m1!1s0x47c3c48c98018a4d:0x9001ac537976a6fa
mailto:vbb%40vbb.com?subject=
http://www.vbb.com


© 2019 Van Bael & Bellis 3 | October 2019

VBB on Competition Law | Volume 2019, NO 10

www.vbb.com

MERGER CONTROL

– EUROPEAN UNION LEVEL –

Commission conditionally clears E.ON’s acquisition of 
Innogy in Phase II

On 17 September 2019, the European Commission (“Com-
mission”) conditionally cleared E.ON’s acquisition of Innogy 
from its parent company, RWE, following a second phase 
investigation. E.ON and Innogy are German energy compa-
nies active across the full energy chain, from generation to 
distribution. The transaction consisted of a complex asset 
swap through which E.ON would buy Innogy’s distribution 
and consumer business and certain electricity generation 
assets from its parent company, RWE. Following the deal, 
E.ON would focus on distribution and the retail supply of 
energy and gas, while RWE would concentrate its activities 
on upstream electricity generation and wholesale markets. 
The Commission had already cleared RWE’s acquisition of 
certain energy generation assets from E.ON as part of this 
swap in February.  

The Commission opened a Phase II investigation, during 
the course of which it identified concerns across a number 
of national markets. Specifically, the Commission found 
that the deal would eliminate competitive constraints in 
the German markets for electricity for heating, for the sup-
ply of electric vehicle charging stations on German high-
ways, for the retail supply of gas generally and the retail 
supply of electricity to households and small businesses 
in the Czech Republic, and for the supply of electricity to 
unregulated businesses in Hungary.   

E.ON secured a clearance decision by offering a package 
of remedies that divested nearly all overlapping activities 
in the markets in which the Commission had identified con-
cerns. While the divestments in the affected German and 
Hungarian markets will come from E.ON, the company will 
divest Innogy’s entire business in the retail supply of elec-
tricity and gas in the Czech Republic. 

Commission conditionally clears Novelis’ acquisition of 
Aleris in Phase II

On 1 October 2019, the Commission conditionally cleared 
Novelis’ acquisition of Aleris subject to commitments fol-
lowing an in-depth investigation. Novelis, a subsidiary of 
the Indian aluminum and copper supplier Hindalco Indus-
tries Ltd., and Aleris are both US-based manufacturers of 
semi-finished aluminium products. Novelis is the largest 
manufacturer of automotive body sheets globally, and 
Aleris is also a well-established supplier in that market.     

During its Phase II investigation, the Commission found 
that automotive body sheets constitute a separate market 
from other types of aluminum, and that the merged entity 
would have high EEA market shares and would control a 
significant share of the manufacturing capacity for these 
sheets. The Commission concluded that this raised signif-
icant competition concerns, as smaller competitors would 
not be able to prevent a potential price increase following 
the transaction and because the merged entity would not 
have any incentive to increase capacity.   To address these 
concerns, Novelis agreed to divest Aleris’ full aluminum 
automotive body sheet business in Europe, removing the 
competitive overlap in this market. 

– MEMBER STATE LEVEL –

UNITED KINGDOM

CMA blocks Ecolab-Holchem merger

On 7 October 2019, the UK’s Competition and Markets 
Authority (“CMA”) ordered Ecolab to divest Holchem, effec-
tively blocking the merger of two of the largest cleaning 
chemicals suppliers in the UK. Ecolab bought Holchem 
in November 2018. The CMA launched a merger inquiry 
in February 2019, which led to the opening of an in-depth 
investigation in April 2019. 

http://www.vbb.com
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The CMA found that the merger would create a new entity 
much larger than any of its competitors and would leave 
only three competitors of significant size competing in the 
UK market. The CMA concluded that this would lead to 
higher prices and a lower quality of service for custom-
ers. Ecolab, however, has criticised the CMA’s reliance on a 
small sample of customer responses in its decision, which 
conflicted in places with the data commissioned by Eco-
lab and Holchem.  

Recently, the CMA has faced criticism over its use of cus-
tomer questionnaires in other cases.  The Swedish opti-
cal-technology maker Tobii is currently challenging the 
CMA’s reliance on questionnaire data in its appeal against 
the CMA’s decision to divest its acquisition of Smartbox 
Assistive Technology.

Paypal receives CMA’s largest-ever fine for breaching 
merger control rules over its acquisition of iZettle

On 24 September 2019, the UK’s Competition and Markets 
Authority (“CMA”) fined Paypal £ 250,000 for breaching its 
freezing order that halted integration of the parties during 
its review of Paypal’s completed acquisition of the Swedish 
start-up iZettle. Despite having approved the deal in June 
2019, the CMA had decided to investigate the acquisition 
as it feared that it could lead to a substantial lessening 
of competition between suppliers of mobile point-of-sale 
devices in the UK. 

CMA had given Paypal permission to market iZettle to cus-
tomers in mainland Europe, but not to those in the UK. The 
CMA, however, discovered that Paypal had ultimately tar-
geted customers in the UK as well. Paypal claimed that it 
had not deliberately disregarded the CMA’s instruction, 
but the CMA has shown before that it is tough on busi-
nesses that flout its merger control rules. It previously fined 
Nicholls’ Fuel Oils £ 146,000 in July 2019 (see VBB on Com-
petition Law, Volume 2019, No. 7) and also fined Electro 
Rent £ 100,000 in June 2018 (see VBB on Competition Law, 
Volume 2018, No. 6) for breaching similar freeze orders.

CMA fines Sabre Holdings for failure to comply with doc-
ument requests

On 11 October 2019, the UK’s Competition and Markets 
Authority (“CMA”) fined the airline technology company 
Sabre Holdings £ 20,000 for failing to comply with two Sec-
tion 109 Enterprise Act notices during the CMA’s in-depth 
investigation into its proposed acquisition of Farelogix, Inc.

Section 109 notices are used by the CMA to make a formal 
request to provide information or documents or to give 
evidence as a witness. The notices allow the CMA to issue 
fines of up to £ 30,000 to businesses that fail to respond to 
disclosure requests without a reasonable excuse. The fine 
on Sabre Holdings stemmed from the US Department of 
Justice’s (“DOJ”) parallel investigation of the same trans-
action. The DOJ’s investigation revealed that Sabre had 
improperly withheld non-privileged documents. Sabre 
then realised that it had also withheld 444 documents from 
the CMA’s investigation that were not in fact protected by 
legal privilege. The CMA concluded that Sabre had been 
negligent in failing to comply with the Section 109 notices.

In November 2017, the CMA fined Hungryhouse £ 20,000, 
in May 2019 AL-KO was fined £15,000 and in August 2019 
Rentokil was fined £27,000 (see VBB on Competition, Vol-
ume 2019, No. 8) for breaching Section 109 notices.

http://www.vbb.com
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ABUSE OF DOMINANT POSITION

– EUROPEAN UNION LEVEL –

European Commission imposes interim measures on 
Broadcom for abuse of dominance

On 16 October 2019, the European Commission adopted a 
decision ordering Broadcom to stop applying certain pro-
visions contained in agreements with six of its main cus-
tomers in the TV and modem chipset markets. 

According to the Commission’s press release, Broad-
com was prima facie found to be dominant in the mar-
kets for systems-on-a-chip for: (i) TV set-top boxes, (ii) 
fibre modems and (iii) xDSL modems. Also, according to 
the Commission’s press release, the Commission found 
a prima facie abuse of dominance by Broadcom in these 
markets through a series of clauses contained in agree-
ments Broadcom concluded with six manufacturers of TV 
set-top boxes and modems, including: (i) exclusive and 
quasi-exclusive purchasing obligations and commercial 
advantages (i.e., rebates, early access to Broadcom tech-
nology and premium technical support) conditional on 
the customer buying systems-on-a-chip for TV set-top 
boxes, fibre modems and xDSL modems exclusively or 
quasi-exclusively from Broadcom, and (ii) price and non-
price advantages conditional on the customer buying sys-
tems-on-a-chip for cable modems exclusively or quasi-ex-
clusively from Broadcom. 

The Commission’s press release indicates that it believed 
the condition of urgency was satisfied in light of the risk 
of serious and irreparable harm to competition posed by 
Broadcom’s abusive practices, bearing in mind the upcom-
ing launch of a number of tenders and introduction of the 
new “WiFi 6” standard for modems and TV set-top boxes. 

In light of the Commission’s findings, Broadcom was 
ordered to, within 30 days, unilaterally waive the anticom-
petitive clauses in question and to refrain from agreeing 
the same or equivalent provisions in other agreements 
with the six affected customers. The order applies for 
three years or until the Commission’s investigation is con-
cluded or closed. Broadcom has announced it will comply 
with the Commission’s decision but has also stated it will 
lodge an appeal before the European Courts contesting 
the measures.

The move follows the opening of proceedings in June of 
this year to determine whether Broadcom restricted com-
petition by engaging in certain practices in these markets, 
including exclusivity, tying, bundling, interoperability deg-
radation and abusive use of intellectual property rights. 

This decision imposing interim measures is the first of its 
kind in the last 18 years, and also the first taken since the 
Commission was given the formal power to do so under 
Regulation 1/2003.

– MEMBER STATE LEVEL –

GERMANY

German Federal Cartel Office and Federal Network 
Agency publish joint guidelines on control of abusive 
practices in the electricity sector

On 27 September 2019, the Federal Cartel Office (“FCO”) 
and the Federal Network Agency (“FNA”) jointly pub-
lished guidelines for the control of abusive practices in the 
electricity generation and wholesale sectors, which also 
address the interpretation of certain aspects of the Regu-
lation on wholesale energy market integrity and transpar-
ency (REMIT) in connection with wholesale energy trading. 
In particular, the guidelines aim to provide legal certainty 
for market operators concerning price peaks, which are 
not prohibited market manipulation per se under whole-
sale energy trading law.

The issue of market power in electricity generation is 
expected to increase in importance as a result of the 
approaching shutdown of the last remaining nuclear power 
plants and the phasing out of coal in Germany. The guide-
lines are available on the website of the FCO (in German 
only).

http://www.vbb.com
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CARTELS AND HORIZONTAL 
AGREEMENTS

– EUROPEAN UNION LEVEL –

In this section, we give a factual overview of significant case 
developments at EU level, and then provide a more detailed 
analysis of the developments addressed. 

Summary of Significant Case Developments

General Court annuls fine imposed on HSBC in Euro inter-
est rate derivatives cartel case

On 24 September 2019, the General Court issued a judg-
ment on an appeal lodged by HSBC against the Euro-
pean Commission’s (the “Commission”) decision fining 
HSBC € 33.6 million for its involvement in the Euro Inter-
est Rate Derivatives cartel case (Case T-105/17, HSBC v. 
Commission).

In its judgment, the General Court upheld the Commis-
sion’s finding that HSBC had participated in a single and 
continuous infringement with the object of distorting the 
normal course of pricing on the market for Euro interest 
rate derivatives. In particular, the General Court concluded 
that the manipulation of Euribor, in which HSBC partici-
pated on 19 March 2019, was an infringement by object. 
However, the General Court found that the Commission 
had not established that two discussions, in which HSBC 
traders had exchanged information on their trading posi-
tions with traders from other banks, restricted competi-
tion by object (see below for a more detailed assessment 
on these points). Notwithstanding this, the General Court 
held that the errors made by the Commission in its assess-
ment did not affect the validity of the finding that HSBC 
had breached Article 101(1) Treaty on the Functioning of 
the European Union (“TFEU”).

However, the General Court annulled the fine imposed 
on HSBC due to the Commission’s failure to explain suf-
ficiently the methodology relied upon to determine the 
value of the sales used as the basis for calculating the 
fine. In particular, the Court found that the Commission 
had not provided a sufficient explanation of why it had set 
a reduction factor at a particular rate and, therefore, the 
Court was unable to properly review an element of the 
decision which could have had a significant effect on the 
fine imposed on HSBC.

General Court dismisses appeal against re-adopted deci-
sion in paper envelope cartel case

On 24 September 2019, the General Court dismissed the 
appeal lodged by Printeos (previously known as Tompla) 
against the re-adopted European Commission (“Commis-
sion”) decision in the Paper Envelopes cartel case (Case 
T-466/17, Printeos v. Commission).

By way of background, the Commission re-adopted the 
Paper Envelopes decision in 2017 after the General Court 
annulled the original 2014 decision due to an inadequate 
statement of reasons given by the Commission (VBB on 
Competition Law, Volume 2016, No. 12). In particular, in its 
earlier judgment, the Court found that Tompla was not in 
a position to adequately understand or dispute the fining 
methodology followed by the Commission in its settle-
ment decision in light of the principle of equal treatment 
and, in addition, the General Court was not fully able to 
exercise its powers of judicial review with regard to the 
Commission’s compliance with that principle. 

In the present judgment, the General Court dismissed 
Printeos’ appeal in its entirety, holding, inter alia, that: 
(i) Printeos had not challenged the part of the original 
decision establishing its liability for the infringement in 
question so the General Court did not have jurisdiction 
to rule on this point; and (ii) the fines imposed on Prin-
teos did not breach the principles of equal treatment and 
proportionality. 

Analysis of Important Substantive and Procedural 
Developments

Euro Interest Rate Derivatives cartel case: General Court 
confirms high bar for finding of restriction of competition 
“by object” 

It is settled case law that anticompetitive agreements 
are either categorised as “by object” infringements or “by 
effect” infringements. Agreements with an anti-compet-
itive object are those which by their very nature have the 
potential of restricting competition.  Such agreements are 
considered so serious that they are deemed anti-com-

http://www.vbb.com
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petitive.  Thus, where the anti-competitive object of the 
agreement is established, it is not necessary to examine 
the agreement’s actual effects on competition.  According 
to the case law, in order to determine whether an agree-
ment between undertakings reveals a sufficient degree 
of harm to be considered a restriction of competition by 
object, regard must be had to the content of its provisions, 
its objectives and the economic and legal context of which 
it forms part. In the HSBC judgment, the General Court 
reaffirmed the high level of analysis that the Commission 
must conduct before finding an infringement by object.

In its judgment, the General Court agreed with the Com-
mission that the manipulations of Euribor submissions on 
19 March 2007, and in particular HSBC’s role in the pric-
ing cartel on the market for Euro interest rate derivatives 
linked to Euribor, constituted an infringement “by object”. 
The General Court also agreed that certain exchanges 
of information between HSBC and traders from another 
bank were “by object” infringements because they related 
to “trading positions” and “detailed not publicly available 
information on their pricing intentions and pricing strate-
gies” concerning the derivatives. In this respect, the Gen-
eral Court found that the Commission had conducted the 
necessary analysis by assessing the public availability of 
the information and the sensitivity of the information.

However, the General Court rejected the Commission’s 
findings of a “by object” infringement for two instances 
of information exchange. The General Court found that, 
for these two discussions on trading positions between 
HSBC traders and traders at another bank, the Commis-
sion had not adequately established that the discussions 
gave the traders an informational advantage that may 
have allowed them to adjust their trading strategies as a 
result. The General Court considered that these discus-
sions should have been categorised by the Commission as 
“by effect” infringements and so their competitive effects 
should have been analysed.

Thus, the Commission in assessing potential “by object” 
infringements must first identify whether an information 
exchange is inherently harmful and, secondly, must use 
contextual analysis to verify that fact.     

Euro Interest Rate Derivatives cartel case: concept of sin-
gle and continuous infringement 

The concept of a single and continuous infringement was 
developed by the Commission to impute liability to under-
takings which had not been involved in every single cartel 
contact or had not engaged in every aspect of the infring-
ing conduct in question. This concept allows the Com-
mission to treat a series of infringements by a number of 
undertakings as constituting one infringement. According 
to EU case law, there are several criteria that must be sat-
isfied in order to establish an undertaking’s participation in 
a single and continuous infringement. Specifically: (i) there 
must be an overall plan pursuing a common objective; and 
(ii) the undertaking must have been aware (actually or con-
structively) that they were contributing to that overall plan.  

In its appeal, HSBC challenged its involvement in a single 
and continuous infringement in the interest rate deriva-
tives sector. In particular, HSBC disputed the existence 
of an ‘overall plan’ with a single aim, arguing, in essence, 
that: (i) the discussions between traders on issues uncon-
nected to the manipulation of reference rates could not 
have had the same single aim as discussions relating to 
the manipulation of those rates, and (ii) there was a lack 
of evidence that the various forms of collusive conduct 
formed part of an overall plan. 

With respect to point (i), the General Court found that the 
manipulations of reference rates formed part of a single 
overall plan and that discussions on issues unrelated to 
the manipulation of reference rates did not form part of 
the single aim unless the purpose of those discussions 
was to distort the normal setting of the reference rates, 
which the General Court found to be the case here for 
HSBC. On whether the collusive conduct formed part of 
an overall plan, the General Court found that HSBC did 
not actually dispute the Commission’s finding of an overall 
plan, but rather that the collusive conduct could not be 
imputed to HSBC, and thus rejected the argument.

With respect to point (ii), the General Court made a dis-
tinction between the manipulation of the reference rates 
on 19 March 2007 and the other anticompetitive conduct 
taken into account by the Commission in respect of the 
single infringement, which consisted of ‘other practices’ 
to restrict competition that may have had an influence on 
cash flows generated by Euro interest rate derivatives.  

http://www.vbb.com
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Concerning the manipulation of 19 March 2007, although 
HSBC argued that it had only a rough idea of the broad 
plan to manipulate the reference rates, it did not know 
which banks were participating in the scheme. The Gen-
eral Court disagreed and found that HSBC participated in 
the manipulation of the reference rates on that date and 
was aware of the participation of other banks. The Gen-
eral Court also held that HSBC discussed the prospect of 
repeating that manipulation. 

However, regarding the “other practices” taken into 
account by the Commission, the General Court found that 
these forms of conduct were controlled or directed by the 
same group of persons as part of the “overall plan”, but 
that none of HSBC’s traders was in that group of persons. 
According to the General Court, HSBC traders received 
only very fragmented information and, as a result, HSBC 
was not aware of the offending conduct of the other 
undertakings and could not have reasonably foreseen it. 
Accordingly, the Court found that the Commission was 
wrong to have relied on these “other practices” for the 
purpose of finding that HSBC participated in a single and 
continuous infringement. 

Notwithstanding the above, although HSBC was aware 
of the offending conduct of other undertakings for the 
manipulation of the reference rates that occurred on 19 
March 2007, but was not aware of the conduct of the other 
undertakings for the “other practices”, this was sufficient in 
itself to establish that HSBC was “aware” that it was con-
tributing to an overall plan, and thus was found to have 
participated in the single and continuous infringement.

– MEMBER STATE LEVEL –

BELGIUM

Belgian Competition Authority imposes second fine on 
professional organisation of pharmacists in less than six 
months

On 15 October 2019, the Belgian Competition Authority 
(“BCA”) imposed a fine of € 225,000 on the professional 
organisation of pharmacists (the “PO”) for breaching com-
petition law.

First Decision

In a first decision, the BCA imposed a fine of € 225,000 
on the PO. This fine comes less than six months after that 
same body was, in May 2019, fined € 1 million for engag-
ing in exclusionary conduct which hindered the develop-
ment of MediCare-Market, a retailer of both medicines 
and other, less regulated health products (see VBB on 
Competition Law, Volume 2019, No. 6).

This time, the BCA found that several provisions of the 
PO’s Code of Ethics and two of its communications unduly 
restricted the ability of pharmacists to advertise their busi-
ness and non-pharmaceutical products, both online and 
offline.

In its current version, the Code of Ethics forbids any “solic-
itation” of patients. The BCA found this to be “almost iden-
tical” to a ban on advertising. The BCA also took issue 
with two communications of 2014 and 2017 that prohibited 
pharmacists from using Google AdWords or social media 
to advertise their products. Although the advertising of 
medicines is regulated in Belgium, no such regulation 
applies to non-pharmaceutical products. The BCA found 
that these provisions of the Code and the two commu-
nications, therefore, had as their object the restriction of 
competition. Interestingly, the BCA specified that “it did 
not have any objections concerning medicines” as adver-
tising prescription medicines to end users is forbidden by 
law and advertising over the counter medicines is strictly 
regulated.

Compared to its May 2019 decision, the BCA imposed a 
modest fine of € 225,000. The BCA only fined the PO for 
its communications preventing pharmacists from using 
Google AdWords or social media to advertise non-phar-
maceutical products, not for the infringements included 
in the Code of Ethics. Having regard to the principle that 
decisions must be adopted within a reasonable time, 
the BCA explained that the infringements included in 
the Code of Ethics had been investigated since 2010 and 
should therefore not give rise to a fine. As a result, the fine 
was based solely on the turnover of pharmacists for their 
online sales of non-pharmaceutical products. Moreover, 
since the PO accepted to settle the case, it obtained a 
10% fine reduction in exchange for its acknowledgment 
of the infringement and its waiver of the right to appeal 
against this decision.

http://www.vbb.com
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The PO also offered commitments to the BCA, which were 
mentioned as a reason for the BCA not to impose any fine 
for the infringements included in the Code of Ethics. These 
commitments were examined by the BCA in a separate 
decision.

Second Decision

In this second decision, the BCA decided to close the 
investigation partially without imposing a fine after the PO 
offered to: (i) adopt a new Code of Ethics allowing adver-
tising and the solicitation of patients, including through 
paying referencing services and social media, by the end 
of 2019; (ii) adopt a commented version of the Code of 
Ethics complementing the Code of Ethics on advertising 
and commercial practices, which should notably distin-
guish between medicines and other products, by the end 
of 2019; (iii) review the commented version of the Code 
of Ethics on a regular basis with regard to the decisional 
practice of disciplinary bodies of the PO and to assess the 
need to review the Code of Ethics at least every five years; 
and (iv) make accessible to members on its website an 
anonymised version of the disciplinary decisions adopted 
pursuant to the provisions of the new Code of Ethics. The 
BCA considered that these commitments were sufficient 
to remedy the flaws which it had identified and therefore 
made them binding on the PO.

SPAIN

Spanish Competition Authority imposes fines totalling 
€ 54 million on 19 companies for energy sector cartel

On 1 October 2019, the Spanish competition authority 
(“CNMC”) imposed fines totalling € 54 million on 19 com-
panies for participating in a cartel in the market for the 
provision of energy maintenance services, in breach of 
Article 1 of the Spanish Competition Act and Article 101 
Treaty on the Functioning of the European Union (“TFEU”). 
In particular, the CNMC considered that the members of 
the cartel, which lasted for 17 years, had created a net-
work to allocate customers and tenders, fix prices and 
exchange sensitive information.  

The investigation was initiated by the CNMC following 
a leniency application filed by Navec. While Navec was 
granted immunity from fines, the CNMC decided not to 
grant this exemption to one of Navec’s managers since 

he had failed to cooperate with the investigation. Cartel 
participant Enwesa also benefited from a 50% reduction 
under the leniency programme for providing additional 
evidence. 

On top of the financial penalties imposed on the other par-
ticipants, some of which exceed € 14 million, the CNMC’s 
decision was sent to the National Public Procurement 
Board, which may decide to ban the fined companies (i.e., 
the companies which did not benefit from the leniency 
programme) from tendering for contracts with the public 
authorities for a pre-determined period of time.
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VERTICAL AGREEMENTS

– MEMBER STATE LEVEL –

AUSTRIA 

Austrian Cartel Court fines Bose € 650,000 for coordi-
nating resale prices of consumer electronics

Following a request by the Austrian Federal Competition 
Authority, on 14 June 2019, the Austrian Cartel Court fined 
audio system manufacturer Bose a total of € 650,000 
for coordinating resale prices of retailers in Austria. This 
vertical infringement concerned consumer electronics 
– including speakers and earphones – and lasted from 
November 2014 until March 2018.  According to a press 
release dated 7 October 2019, Bose did not contest the 
decision which thus became final. The fine, although 
among the highest in recent years, could have been higher 
had Bose not admitted the infringement.

UNITED KINGDOM

UK competition authority issues Statement of Objections 
to Fender alleging online RPM

On 8 October 2019, the Competition and Markets Author-
ity (“CMA”) issued a press release announcing that it has 
issued a Statement of Objections (“SO”) to guitar supplier 
Fender Musical Instruments Europe Limited (“Fender”). 
Based on the CMA’s provisional findings, between 2013 
and 2018, Fender engaged in online resale price mainte-
nance (“RPM”) by requiring resellers to sell guitars online 
above a minimum price, thereby restricting the resellers’ 
possibility of discounting the product to the benefit of 
consumers.  At present, the CMA’s findings are provisional, 
and the CMA will consider Bose’s response to the SO prior 
to reaching a final decision. 
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LEGISLATIVE, PROCEDURAL 
AND POLICY DEVELOPMENTS

– EUROPEAN UNION LEVEL –

The Von der Leyen Commission

As reported last month, Commissioner for Competition 
Margrethe Vestager has been nominated for a second term 
in the same role, as well as that of ‘Executive Vice-Presi-
dent for a Europe fit for the Digital Age’ (see VBB on Com-
petition Law, Volume 2019, No. 9). On 8 October 2019, she 
was vetted by MEPs during a three-hour hearing, at the 
end of which she secured approval from the European Par-
liament committees on Industry, Internal Market and Eco-
nomic Affairs. A final vote on the entire Commission was 
initially scheduled for 23 October 2019. However, due to 
the rejection by the European Parliament of three commis-
sioners-designate, the date of the final vote on the entire 
Von der Leyen Commission has been tentatively sched-
uled for 26 November 2019, while the proposed start date 
of 1 November 2019 has been postponed until 1 Decem-
ber 2019.

– MEMBER STATE LEVEL –

BELGIUM, LUXEMBOURG AND THE NETHERLANDS

Belgian, Dutch and Luxembourg competition authorities 
advocate for easier competition law enforcement in the 
digital world

On 2 October 2019, the Belgian, Dutch and Luxembourg 
competition authorities took the unusual step of adopting 
a joint memorandum on the role of the competition author-
ities in a digital world. This joint memorandum discusses 
merger control issues, the need for guidance in fast-mov-
ing digital markets and the possibility of imposing ex ante 
remedies without the establishment of an infringement.

First, the national authorities call on the European Commis-
sion to order an economic study on merger control in the 
digital sector. This study would serve as a basis to “discuss 
policy options designed to address an alleged underen-
forcement of competition rules in the digital sector”. These 
options concern notably: (i) how competition authorities 
“should assess the competitive potential of start-up com-

panies”; (ii) whether a notification threshold based on mar-
ket shares and/or on the value of the transaction should 
be added to the existing turnover-based thresholds; (iii) 
whether the burden of proof could be reversed (thereby 
obliging the acquirer “to show the pro-competitiveness of 
its acquisition, or the lack of competitive harm” instead of 
obliging the authority to demonstrate competitive harm 
before imposing any condition to, or prohibiting, the trans-
action); or (iv) whether competition authorities should be 
allowed to revise their assessment when young targets are 
being acquired at the early stage of their development, 
for instance by “imposing that acquirers keep assets and 
teams separate for a given period of time”.

Second, the Belgian, Dutch and Luxembourg competition 
authorities advocate for offering guidance to the market 
“within a time period that meets the legitimate expectations 
of stakeholders”. More specifically, competition authorities, 
especially the European Commission, “must develop the 
ability and willingness to offer ex ante guidance on specific 
issues, also before they (and the courts) [have] developed 
the relevant case law”. In addition, the three competition 
authorities propose to develop the practice of providing 
informal opinions on specific cases, thus allowing compe-
tition authorities “to sidestep the infringement route in a 
much less formal and fast track commitment procedure”. 
This would require “a change of culture” but, in return, 
would allow competition authorities to provide fast and 
specific guidance not only to the parties concerned but 
also to other stakeholders.

Finally, the three competition authorities consider that 
“there is a risk that ex-post enforcement comes too late 
to keep markets competitive and contestable” in a win-
ner-takes-all digital environment. Therefore, they propose 
the introduction of an ex ante instrument that would allow 
both the European Commission and national competition 
authorities to impose non-punitive remedies without the 
need to demonstrate first an infringement of the compe-
tition rules. If given these powers, a competition author-
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ity would be able to prevent competition problems from 
occurring and would thus be more effective in fast-mov-
ing technology markets. The competition authorities com-
pared this proposed extension of their competences with 
the power of the Dutch competition authority to impose 
remedies following market studies and with the power of 
national regulatory authorities within the European Union 
to impose remedies on telecommunications operators 
with significant market power. According to the Belgian, 
Dutch and Luxembourg competition authorities, this new 
tool would allow them to address “recurring competition 
concerns” that can be “distilled from reports on the digital 
economy and online platforms”.

THE NETHERLANDS

Dutch competition authority launches market study into 
the activities of large tech firms on the Dutch payments 
market

On 22 October 2019, the Dutch Authority for Consumers and 
Markets (“ACM”) announced having launched, upon request 
of the Dutch Minister of Finance, a market study into the 
activities of large tech firms on the Dutch payments mar-
ket. According to the ACM, these large tech firms include, 
inter alia, Apple, Google, Amazon, as well as Facebook.  The 
market study will also assess whether large tech firms from 
China, such as Alibaba, are planning on entering the Dutch 
payments market. 

The ACM indicates that its research will focus on whether 
the large tech firms are planning to become active com-
petitors in the Dutch payments market, as well as identify-
ing the nature of their plans, and what impact those plans 
would have on consumers and businesses. 

The ACM wants to clarify what new payment options will 
become available and whether SMEs have sufficient oppor-
tunities to enter the payments market.  In this regard, the 
ACM explains that large tech firms could potentially use 
their allegedly strong positions on a given market as lev-
erage to dominate another market. Therefore, the ACM 
claims, their presence on – or even the mere announce-
ment of their entering – the payments market could prevent 
other providers from also entering that market. 

The ACM aims to send out a survey to large tech firms, 
financial tech firms, banks, as well as other market partici-
pants in the beginning of 2020.

On 11 April 2019, the ACM already published its market 
study into app stores, after which it launched an investi-
gation of Apple’s App Store due to the latter’s potential 
abuse of dominance (see VBB on Competition Law, Vol-
ume 2019, No. 4).
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