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COMMERCIAL LAW

Supreme Court Confirms that General Terms and Condi-
tions Are Not Part of a Commercial Contract if Only Avail-
able upon Request

On 12 September 2019, the Supreme Court (Hof van Cas-
satie/Cour de Cassation) delivered a judgment in a case 
pitting Signify Belgium NV (Signify), a company providing 
lighting systems to professionals and consumers, against 
HTR Rotterdam B.V. (HTR), which specialises in the devel-
opment, maintenance and management of gaseous and 
liquid distribution systems. Signify and HTR were parties to 
a contract, which, according to Signify, included its general 
terms and conditions (GTC). By contrast, HTR considered 
that Signify’s GTC did not form part of the contract and 
therefore were not binding on the parties.

Siding with HTR, the Brussels Court of Appeal had found in 
a judgment of 18 June 2018 that there was no evidence that 
(i) Signify’s GTC had been communicated to HTR; (ii) HTR
had actual knowledge of the GTC; or (iii) that HTR had in
any way accepted Signify’s GTC. In particular, the purchase 
order provided that Signify’s GTC were only available upon 
request. Therefore, the Court of Appeal held that Signify’s
GTC did not apply as between the parties.

Signify challenged the Court of Appeal’s judgment before 
the Supreme Court. However, the Supreme Court con-
firmed that a party’s GTC do not form part of a contract 
unless the other party has actual knowledge of those GTC 
(or, at least, has received the opportunity to acquaint itself 
with those GTC). In addition, the other party must have 
accepted the GTC.

In view of the Supreme Court’s judgment, businesses must 
ensure to communicate their GTC to contracting parties 
and seek their acceptance. If not, they risk not being able 
to avail themselves of their GTC.

Publication of Law Establishing Stricter Payment Periods 
for Commercial Transactions with Small and Medium-sized 
Enterprises

On 29 October 2019, the Belgian Official Journal published 
a Law of 28 May 2019 modifying the Law of 2 August 2002 
on combating late payment in commercial transactions 
(Wet van 28 mei 2019 tot wijziging van de Wet van 2 augus-
tus 2002 betreffende de bestrijding van de betalingsachter-
stand bij handelstransacties / Loi du 28 mai 2019 modifiant 
la Loi du 2 août 2002 concernant la lutte contre le retard de 
paiement dans les transactions commerciales – the Law).

The Law aims to provide greater financial security to small 
and medium-sized enterprises. For a discussion of the 
Law, we refer to the April 2019 edition of this Newsletter 
(See, this Newsletter, Volume 2019, No. 4, p. 3).

The Law will enter into force on 29 April 2020 and will apply 
to commercial transactions that are concluded after its 
entry into force.

http://www.vbb.com
https://www.vbb.com/media/Insights_Newsletters/BE_04_19.pdf#page=3


© 2019 Van Bael & Bellis 4 | October 2019

VBB on Belgian Business Law | Volume 2019, NO 10

www.vbb.com

COMPETITION LAW

Belgian, Dutch and Luxembourg Competition Authorities 
Advocate for Easier Competition Law Enforcement in Dig-
ital World

On 2 October 2019, the Belgian, Dutch and Luxembourg 
competition authorities took the unusual step of adopting 
a joint memorandum on the role of the competition author-
ities in a digital world. The joint memorandum discusses 
merger control issues, the need for guidance in fast-mov-
ing digital markets and the possibility of imposing ex ante 
remedies without the establishment of an infringement.

Merger Control

First, the national authorities call on the European Com-
mission to order an economic study on merger control in 
the digital sector. This study would serve as a basis for 
discussing “policy options designed to address an alleged 
underenforcement of competition rules in the digital sec-
tor”. These options concern: (i) how competition authorities 
“should assess the competitive potential of start-up com-
panies”; (ii) whether a notification threshold based on mar-
ket shares and/or on the value of the transaction should 
be added to the existing turnover-based thresholds; (iii) 
whether the burden of proof could be reversed (thereby 
obliging the acquiror “to show the pro-competitiveness of 
its acquisition, or the lack of competitive harm” instead of 
obliging the authority to demonstrate competitive harm 
before imposing any condition on, or prohibiting, the trans-
action); or (iv) whether competition authorities should be 
allowed to revise their assessment when young targets 
are being acquired at the early stage of their development, 
for instance by “imposing that acquirors keep assets and 
teams separate for a given period of time”.

Guidance in Fast-moving Digital Markets

Second, the Belgian, Dutch and Luxembourg competition 
authorities advocate for offering guidance to the market 
“within a time period that meets the legitimate expec-
tations of stakeholders”. More specifically, competition 
authorities, especially the European Commission, “must 
develop the ability and willingness to offer ex ante guid-
ance on specific issues, also before they (and the courts) 

[have] developed the relevant case law”. In addition, the 
three competition authorities propose to develop the prac-
tice of providing informal opinions on specific cases, thus 
allowing competition authorities “to sidestep the infringe-
ment route in a much less formal and fast track commit-
ment procedure”.

This would require “a change of culture” but, in return, 
would allow competition authorities to provide fast and 
specific guidance not only to the parties concerned but 
also to other stakeholders.

Ex Ante Remedies

Finally, the three competition authorities consider that 
“there is a risk that ex-post enforcement comes too late 
to keep markets competitive and contestable” in a win-
ner-takes-all digital environment. Therefore, they propose 
the introduction of an ex ante instrument that would allow 
both the European Commission and national competition 
authorities to impose non-punitive remedies without the 
need to first demonstrate an infringement of the compe-
tition rules. If given these powers, a competition author-
ity would be able to prevent competition problems from 
occurring and would thus be more effective in fast-mov-
ing technology markets. The competition authorities com-
pared this proposed extension of their competences with 
the power of the Dutch competition authority to impose 
remedies following market studies and with the power of 
national regulatory authorities within the European Union 
to impose remedies on telecommunications operators 
with significant market power. According to the Belgian, 
Dutch and Luxembourg competition authorities, this new 
tool would allow them to address “recurring competition 
concerns” that can be “distilled from reports on the digital 
economy and online platforms”.

http://www.vbb.com
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Belgian Competition Authority Imposes Second Fine on 
Professional Organisation of Pharmacists in Less than Six 
Months 

On 15 October 2019, the Belgian Competition Author-
ity (Belgische Mededingingsautoriteit / Autorité belge de 
la Concurrence - BCA) imposed a fine of EUR 225,000 on 
the professional organisation of pharmacists (Orde der 
Apothekers / Ordre des pharmaciens – the PO) for breach-
ing competition law. 

First Decision 

In a first decision, the BCA imposed a fine of EUR 225,000 
on the PO. This fine comes less than six months after that 
same body was, in May 2019, fined EUR 1 million for engag-
ing in exclusionary conduct which hindered the develop-
ment of MediCare-Market, a retailer of both medicines and 
other, less regulated health products (See, this Newsletter, 
Volume 2019, No. 6, p. 3). 

This time, the BCA found that several provisions of the 
PO’s Code of Ethics and two of its communications unduly 
restricted the ability of pharmacists to advertise their busi-
ness and non-pharmaceutical products, both online and 
offline. 

In its current version, the Code of Ethics forbids any “solic-
itation” of patients. The BCA found this to be “almost iden-
tical” to a ban on advertising. The BCA also took issue 
with two communications of 2014 and 2017 that prohib-
ited pharmacists from using Google AdWords or social 
media to advertise their products. Although the advertising 
of medicines is regulated in Belgium, no such regulation 
applies to non-pharmaceutical products. The BCA found 
that these provisions of the Code and the two commu-
nications, therefore, had as their object the restriction of 
competition. Interestingly, the BCA specified that “it did 
not have any objections concerning medicines” as adver-
tising prescription medicines to end users is forbidden by 
law and advertising over the counter medicines is strictly 
regulated. 

Compared to its May 2019 decision, the BCA imposed a 
modest fine of EUR 225,000. The BCA only fined the PO 
for its communications preventing pharmacists from using 
Google AdWords or social media to advertise non-phar-
maceutical products, not for the infringements included in 

the Code of Ethics. Having regard to the principle that deci-
sions must be adopted within a reasonable time, the BCA 
explained that the infringements included in the Code of 
Ethics had been investigated since 2010 and should there-
fore not give rise to a fine. As a result, the fine was based 
solely on the turnover of pharmacists for their online sales 
of non-pharmaceutical products. Moreover, since the PO 
accepted to settle the case, it obtained a 10% fine reduc-
tion in exchange for its acknowledgment of the infringe-
ment and its waiver of the right to appeal to this decision.

The PO also offered commitments to the BCA, which were 
mentioned as a reason for the BCA not to impose any fine 
for the infringements included in the Code of Ethics. These 
commitments were examined by the BCA in a separate 
decision.

Second Decision

In this second decision, the BCA decided to partially close 
the investigation without imposing a fine after the PO 
offered to: (i) adopt a new Code of Ethics allowing adver-
tising and the solicitation of patients, including through 
paying referencing services and social media, by the end 
of 2019; (ii) adopt a commented version of the Code of 
Ethics complementing the Code of Ethics on advertising 
and commercial practices, which should notably distin-
guish between medicines and other products, by the end 
of 2019; (iii) review the commented version of the Code 
of Ethics on a regular basis with regard to the decisional 
practice of disciplinary bodies of the PO and to assess the 
need to review the Code of Ethics at least every five years; 
and (iv) make accessible to members on its website an 
anonymised version of the disciplinary decisions adopted 
pursuant to the provisions of the new Code of Ethics. The 
BCA considered that these commitments were sufficient 
to remedy the flaws which it had identified and therefore 
made them binding on the PO.

http://www.vbb.com
https://www.vbb.com/media/Insights_Newsletters/BE_06_19.pdf
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Belgian Competition Authority Carries Out On-Premise 
Inspections of Pharmaceutical Firms and Hospitals

On 8 October 2019 the Belgian Competition Authority (Bel-
gische Mededingingsautoriteit / Autorité belge de la Con-
currence - BCA) announced inspections at the premises of 
unspecified pharmaceutical firms and hospitals which are 
suspected of hindering the market entry of biosimilar rivals 
of established biological medicines. According to specific 
press reports, the pharmaceutical firm Roche and the UZ 
Gent hospital are among the organisations that were sub-
ject to inspections. In addition, it is reported that the BCA 
has circulated a letter requesting a series of hospitals to 
hand over information regarding their suppliers, contracts 
and communications with pharmaceutical firms between 
2017 and 2019. 

These inspections are a preliminary step in the investiga-
tion of restrictive practices. The BCA will inquire whether 
any party violated applicable competition rules, includ-
ing Articles 101 and 102 of the Treaty on the Functioning 
of the European Union and the equivalent provisions of 
Belgian law.

Belgian Competition Authority Publishes Guidelines on 
Exchange of Information for Professional Associations

On 6 October 2019 the Belgian Competition Authority (Bel-
gische Mededingingsautoriteit / Autorité belge de la Con-
currence - BCA) published its guidance on the exchange of 
information in the framework of professional associations 
(the Guide). The Guide was adopted on 1 October 2019, 
approximately one year after the BCA opened a public 
consultation on its draft guidance in September 2018 (See, 
this Newsletter, Volume 2018, No. 9, p. 5).  

Compared to the draft Guide published in 2018, the scope 
of the Guide has been clearly restricted to exchanges of 
information in the context of professional associations. 
Another notable difference is the absence of guidance on 
exchanges of information in the framework of distribution 
agreements, which was included in the draft version of 
the Guide.  

The Guide is available in Dutch and in French.

Belgian Competition Authority Starts Public Consultation 
on Simplified Merger Review

On 18 October 2019 the Belgian Competition Author-
ity (Belgische Mededingingsautoriteit / Autorité belge de 
la Concurrence - BCA) launched a public consultation on 
its additional rules governing simplified merger review 
applications.  

The consultation is examining whether the scope of appli-
cation of the simplified merger review should be expanded. 
In addition to the existing categories of concentrations that 
qualify for a simplified merger review, the BCA has decided 
to apply the simplified merger review procedure to the 
following categories of concentrations:

•  Concentrations whereby (i) the aggregate market
share of the parties involved that are horizontally con-
nected is less than 50%; and (ii) the increase in the Her-
findahl-Hirschmann Index as a result of the concen-
tration is less than 150.

•  Concentrations whereby (i) there is a horizontal overlap 
of the activities of the parties involved; (ii) the aggre-
gate market share of the parties involved is less than
50%; and (iii) the increase of the incremental market
share as a result of the concentration is less than 2%.

•  Concentrations whereby the Service of Competition
Prosecutors (Auditoraat / Auditorat) of the BCA in view 
of all relevant circumstances finds that the concentra-
tion does not raise any doubt regarding its permissi-
bility nor gives rise to any protest, in the following two 
situations:

• Horizontal concentrations whereby the aggregate
market share of the parties involved resulting from
the concentration is more than 25% but less than
40%.

•  Vertical concentrations whereby the aggregate
market shares of the parties involved resulting
from the concentration on both the upstream and
downstream markets is more than 25% but less
than 40%.

http://www.vbb.com
https://www.vbb.com/media/Insights_Newsletters/BE_09_18.pdf
https://www.bma-abc.be/sites/default/files/content/download/files/20191001_gids_-_uitwisseling_van_informatie.pdf
https://www.abc-bma.be/sites/default/files/content/download/files/20191001_guide_echange_informations_0.pdf
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Brussels Court of Appeal (Again) Annuls Decision to Lift in 
Part Kinepolis Merger Commitments

On 23 October 2019, the Brussels Court of Appeal (the 
Court) held that the Belgian Competition Authority (Bel-
gische Mededingingsautoriteit / Autorité belge de la Con-
currence - BCA) erred in its decision to partially lift specific 
merger commitments imposed on Kinepolis and therefore 
partially annulled the decision.  

The seemingly never-ending legal saga in the Belgian cin-
ema sector continues.  This case started over 20 years ago, 
when, on 17 November 1997, the former Belgian Competi-
tion Council (later replaced by the BCA) cleared the con-
centration between the Claeys and Bert cinema groups 
to establish the Kinepolis group. The decision was con-
ditional on several commitments imposed for an indefi-
nite period. These commitments included the obligation 
on Kinepolis to obtain the prior approval from the BCA 
concerning any form of growth, including organic growth 
(the obligation thus caught any increase in the number of 
screens or seats operated by Kinepolis).  

Nearly ten years after the adoption of the merger decision, 
Kinepolis attempted a first time to have the merger com-
mitments lifted. On 11 March 2010, Kinepolis managed to 
obtain the removal of part of the commitments following a 
four-year legal battle (See, this Newsletter, Volume 2010, No. 
4). Subsequently, on 31 March 2017, Kinepolis tried to have 
the remaining commitments removed. On 31 May 2017, 
the BCA decided to lift the restriction on organic growth, 
subject to a two-year transition period, while leaving the 
other commitments in place. These were commitments 
preventing Kinepolis from (i) growing through acquisition 
without prior approval from the BCA; (ii) obtaining exclu-
sive or priority rights to distribute films; and (iii) conclud-
ing programming agreements with independent cinema 
owners (See, this Newsletter, Volume 2017, No. 5, pp. 7-8). 

This decision was appealed by two competing cinema 
companies, Euroscoop and I-Magix. On 28 February 2018, 
the Court found that the Competition College – the BCA’s 
decision-making body – had insufficiently justified entirely 
lifting the commitment preventing Kinepolis from growing 
organically, while the College of Competition Prosecutors 
– the BCA’s investigatory arm – had proposed to lift the 
commitment for small organic growth only. According to

the Court, the Competition College had also insufficiently 
reasoned its decision to create a two-year transition period (See, 
this Newsletter, Volume 2018, No. 3, pp. 4-5). 

Following the Court’s annulment of the 31 May 2017 deci-
sion, the BCA reopened the case and adopted a new deci-
sion on 26 April 2018. This decision was again appealed by 
competing cinema company Euroscoop. In its judgment 
of 21 November 2018, the Court annulled the BCA’s deci-
sion of 26 April 2018 on procedural grounds. The Court 
held that the BCA should have adhered to the full proce-
dural framework of the Code of Economic Law to take a 
new decision instead of limiting itself to the adoption of 
an amending decision as it had done on 26 April 2018 (See, 
this Newsletter, Volume 2018, No. 12, pp. 5-6).

On 28 January 2019, Kinepolis filed again a request to have 
the remaining commitments removed. In its latest decision 
adopted on 25 March 2019, the BCA decided to lift par-
tially the commitment preventing Kinepolis from growing 
organically to the extent that it concerns the establish-
ment of new cinema complexes with less than 7 movie 
theatre halls and less than 1,125 seats. In order to prevent 
any circumvention of the imposed limits concerning max-
imum seats and movie theatre halls, the BCA added that 
Kinepolis would be prevented from (i) establishing any new 
cinema complex within a 10 km range of its other cinema 
complexes; and (ii) expanding such new cinema complexes 
exceeding the above thresholds without the prior approval 
of the BCA (See, this Newsletter, Volume 2019, No. 3, pp. 
3-4).

Kinepolis appealed this latest decision and Euroscoop and 
I-Magix subsequently lodged an appeal of their own. On 
23 October 2019, the Court found that the BCA had failed 
to review in a consistent, satisfactory and separate way 
whether the partial preservation of the commitment pre-
venting Kinepolis from growing organically was necessary 
in order to safeguard effective competition. The Court held 
that the commitment preventing organic growth was intru-
sive and in specific situations even anti-competitive and 
discriminatory. In addition, the Competition College erred 
in its analysis whether Kinepolis maintained or reinforced 
its dominant position.

http://www.vbb.com
https://www.vbb.com/media/Insights_Newsletters/BE_05_17.pdf
https://www.vbb.com/media/Insights_Newsletters/BE_03_18.pdf
https://www.vbb.com/media/Insights_Newsletters/BE_12_18.pdf
https://www.vbb.com/media/Newsletters/BE_03_19.pdf
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The Court therefore lifted the commitment regarding 
organic growth and referred the case to the BCA to deter-
mine an appropriate transition period in order to allow the 
competitors of Kinepolis to prepare for the removal of this 
condition. 

Kinepolis issued a press release to welcome the latest 
judgment of the Court (available here). 

Interestingly, the Court held that the legislative 
changes of May 2019 (See, this Newsletter, Volume 2019, 
No. 5, p. 4) expanded its jurisdiction regarding the review 
of merger decisions adopted by the BCA. In its judgment of 
23 Octo-ber 2019, the Court stated that “as of now [it] only 
needs to return the case to the BCA if it concerns the 
“clearance of a merger” and not if it concerns a request to 
lift or amend [merger commitments]”. However, the 
Court added that after an annulment of a decision following 
a request to lift commitments, it still has the power to refer a 
case back to the Competition College, differently 
composed, to reconsider the matter.

http://www.vbb.com
https://corporate.kinepolis.com/en/press-releases/court-appeal-annuls-belgian-competition-authority-ruling-regarding-behavioural
https://www.vbb.com/media/Insights_Newsletters/BE_05_19.pdf
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CONSUMER LAW

European Commission Publishes Guidance Notice on 
Unfair Contract Terms Directive

On 27 September 2019, the Official Journal of the European 
Union published a guidance notice of the European Com-
mission (the Commission) on the interpretation and appli-
cation of Council Directive 93/13/EEC on unfair terms in 
consumer contracts (the Unfair Contract Terms Directive 
or UCTD) (the Notice). Adopted in 1993, the UCTD provides 
for a harmonised set of minimum rules on unfair terms in 
contracts concluded between a seller or supplier and a 
consumer. The key aim of the Notice is to present the rich 
case law of the Court of Justice of the European Union 
(the CJEU) on the UCTD in a structured manner in order to 
facilitate the effective application of the UCTD in the EU 
and EEA Member States. 

The Commission issued the Notice in the aftermath of its 
2017 Fitness Check in the areas of consumer and market-
ing law, which pointed to a lack of clarity in the interpre-
tation of the UCTD due to ambiguous provisions and the 
extensive body of case law developed by the CJEU 
(See, this Newsletter, Volume 2017, No. 5, p. 9). While not 
legally binding, the Notice provides an indication of (but does 
not determine) the Commission’s position on questions 
relating to the UCTD. The authoritative legal texts remain 
the UCTD and the relevant judgments of the CJEU. 
Furthermore, the Notice only relates to the minimum 
standards set by the UCTD and does not affect national 
laws defining higher standards insofar as permitted 
under the UCTD.

The Notice offers guidance on the following topics: (i) 
the objectives and scope of the UCTD; (ii) the principle 
of minimum harmonisation and the UCTD’s relationship 
with national law; (iii) the transparency and (un)fairness 
assessment of contract terms under the UCTD; (iv) the 
consequences of a finding of unfair terms; (v) procedural 
requirements; and (vi) injunction proceedings in the col-
lective interest of consumers.

Annex I to the Notice provides a chronological overview 
of all cases mentioned in the Notice and is up to date until 31 
May 2019. Annex II contains a rough overview of some of 
the most important particularities of the national 
transposition measures which have been notified to the

Commission by the national authorities of the EU 
Member States. Although not exhaustive, this list can 
provide businesses active in several EU Member States with 
a useful first overview of the specific requirements of 
national law.

Most of the time, the Notice restates the CJEU case law 
on each of the provisions of the UCTD. However, in some 
instances, it provides an assessment of matters which have 
not been settled definitively by the CJEU or extracts rel-
evant criteria from the case law for ease of understand-
ing. For example, the Notice identifies three criteria for 
the evaluation of the transparency requirement from the 
extensive CJEU case law on the matter. 

Although the Notice is addressed to the EU and EEA Mem-
ber States, including their courts, it should constitute a 
useful tool for businesses to assess the terms and condi-
tions which they apply in their relations with consumers.

http://www.vbb.com
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CORPORATE LAW

Grace Period for Registration of Ultimate Beneficial 
Owner(s) 

On 30 September 2019, the deadline for Belgian compa-
nies and other legal entities to register their ultimate ben-
eficial owner(s) (UBOs) in the new central register of ben-
eficial ownership (the UBO Register) expired.

The purpose of the UBO Register is to collect accurate and 
up to date information on the identity of the UBO, includ-
ing the name, date of birth, nationality and country of res-
idence of the UBO, as well as the nature and the extent 
of the interest held by the UBO in the legal entity. The 
obligation to register such information in the UBO Regis-
ter will apply to all Belgian companies, trusts, non-profit 
organisations, foundations and other legal entities (See, 
this Newsletter, Volume 2017, No. 4, p. 8 and Van Bael & 
Bellis newsflash on the UBO Register).

The deadline of 30 September 2019 has not been post-
poned. However, the Belgian Federal Public Service 
Finance has now announced that it will apply a grace 
period until 31 December 2019, during which it will not 
impose sanctions for a failure to register.   

http://www.vbb.com
https://www.vbb.com/media/Insights_Newsletters/BE_08_17.pdf
https://www.vbb.com/insights/corporate-commercial-regulatory/new-belgian-ultimate-beneficial-owners-register
https://www.vbb.com/insights/corporate-commercial-regulatory/new-belgian-ultimate-beneficial-owners-register
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DATA PROTECTION

Court of Justice of European Union Holds that Pre-Ticked 
Cookie Checkbox Does Not Count as Consent under GDPR

On 1 October 2019, the Court of Justice of the European 
Union (the CJEU) gave judgment on how a cookie con-
sent should be obtained on a website. It held that only 
the active (opt-in) consent is valid and it specified which 
information must be given when obtaining consent. This 
judgment will have important practical consequences for 
the use of cookies. 

The CJEU judgment came in response to preliminary 
questions referred to it by the German Bundesgericht-
shof in a case brought by the German Federation of Con-
sumer Organisations against Planet49, a company regis-
tered in Germany which hosts a lottery on its website (Case 
C-673/17). The German Federation of Consumer Organisa-
tions challenged Planet49’s use of a pre-ticked checkbox 
(the Cookie Checkbox) to obtain consent to store cook-
ies on website users’ equipment which trace their online 
activities and use such information for marketing purposes. 
Website users are allowed to un-tick the Cookie Checkbox 
at any time, without being prevented from participating in 
the lottery.

Even though the facts predate the entry into force of the 
General Data Protection Regulation (Regulation 679/2016) 
(the GDPR), the CJEU answered the questions having 
regard to both the GDPR and former Directive 95/46/EC 
of 24 October 1995 on the protection of individuals with 
regard to the processing of personal data and on the free 
movement of such data (the Data Protection Directive). The 
CJEU also referred to the rules on cookies which are set 
out in Directive 2002/58/EC of 12 July 2002 concerning 
the processing of personal data and the protection of pri-
vacy in the electronic communications sector (the ePri-
vacy Directive).

Cookie Consent Must Be Active and Informed

The CJEU confirmed that consent was required for cookies, 
irrespective of whether these cookies should be regarded 
as ‘personal data’ within the meaning of the GDPR (and 
the Data Protection Directive). It went on to discuss two 
concerns with the use of the Cookie Checkbox in terms of 
consent under Article 4(11) of the GDPR.

First, the CJEU held that the requirement to have ‘active 
consent’ was not fulfilled because the Cookie Checkbox 
was pre-ticked. The opportunity for the website users to 
object to the cookie storage (by un-ticking the Cookie 
Checkbox) was not sufficient to be regarded as ‘active 
consent’.

Second, the CJEU noted that the requirement to click the 
button ‘I participate’ in order to participate in the lottery 
(which it was argued by Planet49 constituted a form of 
active behaviour on the part of the website users) could 
not be regarded as ‘specific’ consent allowing the cookie 
storage for marketing purposes.   

The CJEU also held that in order to satisfy the transpar-
ency requirements under Articles 13 and 14 of the GDPR 
and to ensure informed consent, the website users had at 
least to be provided with information about the duration 
of the cookie storage and whether or not third parties may 
access the information collected by the cookie.

Can Bundled Consent Be Free?

Another focal point is that the website users were only 
allowed to participate in the lottery after having ticked 
another checkbox authorising the processing of their data 
for marketing purposes.  

In his opinion preceding the CJEU judgment, the Advocate 
General questioned this bundled consent in the light of 
the requirement to have freely given consent under Article 
7(4) of the GDPR. He stressed that for consent to be freely 
given, there should be separate consent for participating 
in the lottery and for accepting the processing of data for 
marketing purposes.   

However, the CJEU chose not to address this ques-
tion since it had not explicitly been referred to it by the 
Bundesgerichtshof.  

The full text of the judgment can be found here.

http://www.vbb.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=218462&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1927427
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European Data Protection Board Publishes Final Version 
of Guidelines on Processing of Personal Data Based on 
‘Performance of Contract’ 

On 8 October 2019, the European Data Protection Board 
(EDPB) published the final version of Guidelines 2/2019 on 
the interpretation of ‘contractual necessity’ as grounds for 
processing personal data (Guidelines). 

As previously reported (See, this Newsletter, Volume 2019, 
No. 4, p. 7), the Guidelines address the applicability of Article 
6(1)(b) of the General Data Protection Regulation (GDPR) in 
the context of contracts for online services. Users of 
such online services are not always aware that their behav-
iour is tracked by the service providers for the purposes 
of advertising. The EDPB maintained the general structure 
of the Guidelines in their final version as compared to the 
version published for consultation on 9 April 2019. 

If a controller seeks to establish that the processing of 
personal data is based on the performance of a contract 
with the data subject, it is important to assess what is 
objectively necessary to perform that contract. “Neces-
sary for performance” requires something more than just 
a contractual clause.The Guidelines list some questions 
that offer guidance when carrying out the assessment of 
whether Article 6(1)(b) applies: 

•  What is the nature of the service being provided to the
data subject? What are its distinguishing characteristics?

•  What is the exact rationale of the contract (i.e., its sub-
stance and fundamental object)?

•  What are the essential elements of the contract?

•  What are the mutual perspectives and expectations of
the parties to the contract? How is the service promoted
or advertised to the data subject? Would an ordinary
user of the service reasonably expect that, considering
the nature of the service, the envisaged processing will
take place in order to perform the contract to which they
are a party?

This assessment must be conducted prior to the com-
mencement of processing. When processing is not consid-
ered ‘necessary for the performance of a contract’, another 
lawful basis for processing personal data may apply, pro-

vided the relevant conditions are met (e.g., in some circum-
stances it may be more appropriate to rely on freely given 
consent under Article 6(1)(a)). In the event that, over the 
lifespan of a service, a new technology is introduced that 
changes the way in which personal data is processed, or 
the service otherwise evolves, there is a need to reassess 
the criteria described above for processing data pursuant 
to Article 6(1)(b).

If the processing of personal data is based on Article 6(1)
(b) and the contract is terminated in full, the processing of
that data will, as a general rule, no longer be necessary
for the performance of that contract and the controller will
thus have to stop processing. However, when a contract is 
terminated, this may entail some administration, such as
returning goods or payment. The associated processing of 
personal data may then be based on Article 6(1)(b).

When it comes to the necessity for taking steps prior to 
entering into a contract, the Guidelines provide that at the 
time of processing it may not yet be clear whether or not 
a contract will be concluded. However, if a data subject 
contacts the controller to enquire about the details of the 
controller’s service offerings (with a view to possibly enter-
ing into a contract), the processing of the data subject’s 
personal data for the purpose of responding to the enquiry 
can be based on Article 6(1)(b).

Regarding processing for ‘services improvement’, ‘online 
behavioural advertising’ and ‘personalisation of content’, 
online services may also have to consider Directive (EU) 
2019/770 on specific aspects concerning contracts for the 
supply of digital content and digital services, which will 
apply as from 1 January 2022. 

The final Guidelines furthermore add that the processing 
of personal data strictly necessary for the purposes of pre-
venting fraud may constitute a legitimate interest of the 
data controller and could thus be considered lawful, if the 
specific requirements of Article 6(1)(f) (i.e., that the legiti-
mate interest is not overridden by the interests or funda-
mental rights and freedoms of the data subject) are met by 
the data controller. Moreover, Article 6(1)(c) (legal obliga-
tion) could also provide a lawful basis for such processing.

http://www.vbb.com
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Finally, the Guidelines provide that Article 6(1)(b) cannot 
provide a lawful basis for online behavioural advertising 
simply because such advertising indirectly funds the provi-
sion of the service. Although such processing may support 
the delivery of a service, this is not enough to establish that 
it is necessary for the performance of the contract at issue. 
The controller would still have to carry out the assessment 
described above.    

The text of the Guidelines in its final version can be con-
sulted here. 

Belgian Data Protection Authority Fines Commercial Entity 
for Disproportionate Use of Electronic Identity Card  

On 17 September 2019 the Belgian Data Protection Author-
ity (Gegevensbeschermingsauthoriteit/Autorité de protec-
tion des données - the DPA) imposed a fine of EUR 10,000 
on a commercial entity for non-compliance with the data 
minimalisation principle under Article 5(1)(c) of the Gen-
eral Data Protection Regulation (the GDPR) and unlawful 
processing under Article 6 of the GDPR. 

The fine was imposed in response to the commercial’s 
entity requirement imposed on customers to read the data 
on the customer’s electronic identity card when that cus-
tomer requested a fidelity card. When a customer refused 
to provide his electronic identity card and instead sug-
gested to provide the requested personal data in writing, 
the commercial entity denied the customer the fidelity 
card.  A customer then lodged a complaint with the DPA. 

Data Minimalisation Principle

The Litigation Chamber of the DPA (Geschillenkamer/ 
Chambre contentieuse) considered that the data extracted 
by the commercial entity from the customer’s electronic 
identity card were the customer’s full name, address, date 
of birth, gender and the barcode of the identity card which 
contains the customer’s national registry number (rijks-
registernummer/numéro de sécurité sociale). The Litigation 
Chamber stated that the use of the national registry num-
ber should be restricted to very limited circumstances. 

In this case, the use of the barcode on the identity card to 
find the customer in the customer database was held to 
infringe the principle of data minimalisation, which requires 
data processing to be relevant and limited to what is nec-

essary in the light of the purposes for which the data is pro-
cessed. The Litigation Chamber furthermore determined 
that the processing of the data relating to the gender and 
date of birth of the customer was not relevant for the pur-
poses of the fidelity card and therefore also violated the 
data minimalisation principle. 

Lawfulness of Processing

According to the Litigation Chamber, in the case at hand, 
consent cannot be considered a lawful basis for process-
ing because, for the creation of a fidelity card, there is no 
alternative option available to the customer than the sup-
ply of the customer’s electronic identity card. The Litiga-
tion Chamber noted that in the cases where (a) there is 
no actual choice; (b) the consent is forced; or (c) there are 
negative consequences for the data subject, the provided 
consent is not valid. Given that the customer would only 
be able to enjoy discounts by handing over its identity card 
without any alternative option, it is clear that no real con-
sent was provided. The Litigation Chamber added that 
processing on the basis of legitimate purposes cannot be 
invoked by the commercial entity because the interests of 
the customers prevail.

http://www.vbb.com
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INTELLECTUAL PROPERTY

Colour Combination Trade Marks Insufficiently Precise 
Without Clear Graphical Representation

On 29 July 2019, the Court of Justice of the European 
Union (the CJEU) delivered its judgment in the Red Bull 
case regarding the registration of the combination of the 
colours blue and silver as trade marks (Case C-124/18P). 

On 15 January 2002, Red Bull GmbH (Red Bull) filed an 
application to register an EU trade mark with the European 
Union Intellectual Property Office (EUIPO) consisting of the 
combination of two colours, namely blue (RAL 5002) and 
silver (RAL 9006). On 1 October 2010, Red Bull filed a similar 
application for the combination of other variations of blue 
(Pantone 2747C) and silver (Pantone 877C) (collectively, the 
Contested Marks).

In decisions issued on 9 October 2013, the Cancellation 
Division of the EUIPO – following a judgment of the CJEU 
on 24 June 2004 in Heidelberger Bauchemie (Case C-49/02) 
(See, this Newsletter, Volume 2004, No. 7, pp. 14-16) – 
declared both of the trade marks invalid. The Cancella-
tion Division considered that the graphic representation 
of those marks constituted the “mere juxtaposition of two 
or more colours, designated in the abstract and without 
contours”. Thus, the Contested Marks did not exhibit the 
qualities of precision and uniformity required by Article 
4 of Regulation No 207/2009 of 26 February 2009 on the 
Community trade mark (the Trade Mark Regulation). 

Red Bull unsuccessfully challenged both decisions first 
before the First Board of Appeal of the EUIPO and then 
before the General Court (See, this Newsletter, Volume 
2017, No. 12, pp. 17-18). 

In support of its appeal to the CJEU, Red Bull raised five 
grounds, including the infringement of Articles 4 and 7(1)
(a) of the Trade Mark Regulation. Red Bull argued that the
General Court misinterpreted the judgment handed down
in Heidelberger Bauchemie. According to Red Bull, the Gen-
eral Court erred by holding that trade marks consisting of 
a combination of colours must systematically specify the
spatial arrangement of the colours in question and, sub-
sequently, by concluding that the graphic representation
of the Contested Marks was insufficiently precise without

such an arrangement. In particular, Red Bull contended 
that, since the description of the Contested Marks stated 
that the colours were to be used “in every conceivable 
form”, the General Court infringed the rule according to 
which a trade mark must be analysed by reference to its 
registration when it considered that the mere juxtaposition 
of colours was not sufficient to constitute a precise and uni-
form graphic representation. Finally, Red Bull argued that 
under Articles 7(3) and 15(1) of the Regulation, the propri-
etor of a trade mark is entitled to use such a mark in dif-
ferent variations and, accordingly, trade marks consisting 
of a combination of colours should not be reduced to a 
single figurative arrangement reflecting the way in which 
they are actually used. 

The CJEU held that, according to its established case-
law, a sign may be registered as a trade mark only if the 
applicant for the mark provides a graphic representation 
in which the subject matter and scope of the protection 
sought are clearly and precisely determined. Hence the 
CJEU held that a graphic representation of two or more 
colours, designated in the abstract and without contours, 
must be systematically arranged in a manner that the col-
ours concerned are associated in a predetermined and 
uniform way. Therefore, the mere juxtaposition of two or 
more colours, without shape or contours, or a reference 
to two or more colours “in every conceivable form” do not 
satisfy the qualities of precision and uniformity required 
by Article 4 of the Trade Mark Regulation. The CJEU con-
sidered that the numerous different combinations allowed 
by Red Bull’s trade mark registration (even taking into 
account the ratio of the two colours set at “approximately 
50%-50%” or the application of the colours “in equal pro-
portion and juxtaposed to each other”) would not permit the 
consumer to perceive and recall a combination or enable 
him to make further purchases with certainty. The CJEU 
also suggested that such representations would preclude 
the competent authorities and economic operators from 
knowing the scope of protection afforded to the proprietor 
of the trade mark. Therefore, the CJEU concluded that the 
graphic representation supplied by Red Bull, accompanied 
by a description indicating only the proportions of the two 

http://www.vbb.com
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colours, could not be considered sufficiently precise and 
that the Contested Marks did not comply with Article 7(1)
(a) of the Trade Mark Regulation.

The CJEU added that when registering a sign consisting of 
a combination of colours, particular attention must be paid 
not to restrict unduly the availability of colours to other 
traders who offer goods or services for sale of the same 
type as those in respect of which registration is sought. 
Therefore, it found that the requirement for an applica-
tion for a mark consisting of a combination of colours to 
exhibit a systematic arrangement associating the colours 
in a predetermined and uniform way is necessary to meet 
the condition of clarity and precision that a trade mark 
must satisfy.

No Risk of Confusion Between Hotels Bearing Identical 
Trade Name

On 12 September 2019, the Court of Appeal of Antwerp 
found that the use of the same trade name by two hotels 
offering distinct services and located in neighboring coun-
tries did not cause a risk of confusion among the public.

Morilo BVBA (Morilo) is a Belgian company which has been 
operating a hotel in Antwerp under the trade name ‘Hotel 
Julien’ since 2004. In this context, it registered the domain 
name hotel-julien.com on 2 June 2003.

In 2018, Morilo became aware of the existence of a Dutch 
company founded in 2017, BV Hotel Julien (Hotel Julien), 
that runs a hotel of the same name in Den Bosch, The Neth-
erlands. Hotel Julien both registered the domain name 
hoteljulien.nl and the Benelux trade mark Hotel Julien.

Before the first judge and the Court of Appeal of Antwerp 
(the Court), Morilo contended that Hotel Julien infringed its 
earlier trade name within the meaning of Article 8 of the 
Paris Convention for the Protection of Industrial Property 
(the Paris Convention). Morilo added that the use of the 
same trade name for a similar hotel by Hotel Julien cre-
ated confusion amongst the public, which constituted a 
breach of Article 10bis, 3° of the Paris Convention. In addi-
tion, Morilo argued that this behaviour damaged its profes-
sional interests and hence constituted an act contrary to 
honest commercial practices within the meaning of Article 
VI.104 of the Code of Economic Law.

The Court noted that a risk of confusion must exist for a 
trade name to be infringed. To assess such a risk, three 
criteria must be considered: (i) the similarity between the 
names; (ii) the nature of the commercial activities; and (iii) 
the territory where these activities take place.

As regards the first criterion, the Court acknowledged the 
identity of the trade names used by both parties and the 
lack of originality of those names. It noted that many hotels 
with identical first names exist throughout the Benelux. 
The Court also found that, contrary to what Morilo con-
tended, its trade name is not renowned.

Concerning the second criterion, the Court held that both 
trade names covered identical activities, i.e., the operation 
of a hotel. However, while Morilo offers an array of ser-
vices such as a wellness centre and a restaurant, Hotel 
Julien’s activities are confined to those of a bed & break-
fast. According to the Court, these differences are bla-
tant. Hence, it is unlikely that a customer will be led to 
believe that both hotels are the same or belong to the 
same organisation.

With respect to the third criterion, the Court noted that 
both hotels operate in different countries and are located 
more than 100 km apart (which is significant in the hotel 
sector as customers choose their destination before pick-
ing a hotel). According to the Court, the accessibility of the 
www.hoteljulien.nl website from Belgium does not alter 
this conclusion, in particular because of the use of the .nl 
extension. 

Based on this assessment, the Court concluded that there 
was no risk of confusion between both trade names. The 
Court did not reconsider this finding based on an invoice 
mistakenly sent to Morilo instead of Hotel Julien.

In addition, the Court found that Hotel Julien had not com-
mitted any act contrary to honest commercial practices.

Advocate General Tanchev Weighs In on Specifications for 
Goods and Services in Trade Marks

On 16 October 2019, Advocate General Tanchev delivered 
his opinion on the important Sky and Others case (Sky v. 
SkyKick, Case C-371/18). The case, which was referred by 
the England and Wales High Court of Justice (the refer-
ring court), raises important issues for EU trade mark law. 

http://www.vbb.com
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If the Advocate General’s opinion is followed by the Court 
of Justice of the European Union (the CJEU), there will be 
significant implications for the trade mark specifications 
of goods and services. 

The claimants, Sky plc, Sky International AG and Sky UK 
Limited (together, Sky), are satellite and digital media 
broadcasters which collectively own many registered 
trade marks in several countries and across several trade 
mark classes. The present case involves five of Sky’s reg-
istered trade marks in the European Union that fall into 22 
different sets of classes, and are protected under a wide 
number of goods and services specifications. Some of 
these goods and services include terms that can be con-
sidered broad. The most referred to example of such a 
term by both the referring court and the Advocate General 
in the present case is “computer software”. 

The defendant, SkyKick is a start-up software company 
that supplies cloud migration information technology and 
backup software. It was accused by Sky of having infringed 
four EU trade marks owned by the claimants because of 
its use of the component “sky” in the sign “SkyKick”. 

SkyKick denied infringement and counterclaimed for a 
declaration that the trade marks owned by Sky had been 
invalidly registered. The following are the three main ques-
tions which the referring Court asked:

1.  Can a trade mark be declared invalid if the terms spec-
ifying the goods and services covered by it lack clarity 
or precision?

2.  If so, is a term such as “computer software” sufficiently
clear and precise to avoid such invalidation?

3.  Is a trade mark considered to be registered in bad faith 
if a party registers the trade mark without any inten-
tion to make use of it? If so, would bad faith apply to
all of the terms registered or just those that were not
intended to be used?

With regard to the first question, Advocate General Tanchev 
concluded that the requirement of clarity and precision is 
not among the grounds of invalidity laid down in the EU 
legislation. Advocate General Tanchev clarified that “issues 
such as a lack of clarity and precision are important in trade 
mark law, but they are issues that must be examined by the 

competent trade mark offices when they are dealing with an 
application for registration of a trademark.”

By contrast, for the second question Advocate General 
Tanchev found that a term so general and imprecise as 
“computer software” could be considered “unjustified and 
contrary to the public interest.” Public order being a ground 
for invalidation under EU trade mark law. The underlying 
rationale is that if registration can be obtained “too easily 
and/or too widely, then the result will be mounting barriers 
to entry for third parties as the supply of suitable trade marks 
is diminished”. This, in turn, would create increased costs 
that are eventually passed on to consumers. 

Advocate General Tanchev specified that while the term 
“computer software is clear […] it undoubtedly lacks preci-
sion in the sense of covering goods that are too variable in 
their function and field to be compatible with the function 
of a trade mark.”

Finally, Advocate General Tanchev considered with regard 
to the third question that, in specific circumstances, regis-
tering a trade mark without any intention to use it consti-
tutes bad faith since “the rationale for the application falls 
away” and this bears more resemblance to an “anticom-
petitive application to prevent third parties from developing 
their own commercial activities.” This will be the case if the 
sole objective of the applicant is to prevent a third party 
from entering the market. This will apply with more force 
if there is evidence of an abusive filing strategy, an issue 
which remains for the referring court to ascertain. 

Advocate General Tanchev added that bad faith only 
applies to specific terms of goods and services for which 
no use was intended, and not to the entirety of the terms 
registered. 

It remains to be seen whether the CJEU will follow Advo-
cate General Tanchev’s opinion.

http://www.vbb.com


© 2019 Van Bael & Bellis 17 | October 2019

VBB on Belgian Business Law | Volume 2019, NO 10

www.vbb.com

LABOUR LAW

Brussels French-language Labour Court Confirms that 
Employer Is Allowed to Impose Restrictions on Payment 
of Bonuses

Employers often only wish to grant bonuses at their sole 
discretion (Liberality Clause) and only if, at the payment 
date, the employee is still employed within the 
company (Employment Clause).

The enforceability of Liberality and Employment Clauses 
forms the subject of diverging judgments.

In a judgment dated 30 September 2019, the Brussels 
French-language Labour Court (the Court), confirmed the 
enforceability of such clauses contained in a bonus letter. 

Background of Case

An employee (the Employee) entered into service on 15 
February 2005. Every year since the commencement of 
his employment, the Employee was awarded a bonus 
through a bonus letter containing a Liberality Clause and 
an Employment Clause.

On 30 May 2017, the Employee received a bonus letter 
awarding him a bonus for his performances during the year 
2016 to be paid together with his salary of September 2018 
(the 2016 Bonus). 

In the meantime, the employment contract of the Employee 
was terminated on 20 November 2017. 

Further to the termination of his employment, the 
Employee claimed various termination indemnities, includ-
ing the 2016 Bonus.  

Court Judgment

First, the Employee claimed the payment of the 2016 
Bonus even though he was no longer employed by the 
Employer at the time of payment. He alleged that this con-
dition was not enforceable as it prevented him from receiv-
ing a substantial part of his remuneration, the payment of 
which was guaranteed by law. 

Referring to previous case law, the Court confirmed the 
enforceability of the Employment Clause. Hence, the 
Court noted that the Employee was no longer in service 
at the time of payment in September 2018 and rejected the 
Employee’s claim in relation to the 2016 Bonus. 

Second, the Employee claimed the payment of a bonus for 
his performances between 1 January 2017 and 20 Novem-
ber 2017. Although he did not receive a bonus letter award-
ing him such a bonus, he asserted that he was entitled to 
a pro rata temporis bonus for the year 2017 because he 
had always been entitled to bonuses in the past (includ-
ing in 2016). 

The employer retorted that the Liberality Clause as pro-
vided for by a succession of bonus letters was incompati-
ble with the existence of an acquired right based on which 
the Employee would automatically be entitled to a bonus 
every year. 

The Court sided with the employer and its right to stop 
awarding a bonus at any time as a result of the Liberality 
Clause and therefore rejected the claim of the Employee. 

Additionally, the Court pointed out that should the 
Employee be entitled to an acquired right to a bonus for his 
performances in 2017, such an acquired right should refer 
to all the conditions provided for in the previous bonus let-
ters, including the requirement to be employed at the time 
of payment expressed by the Employment Clause (which 
was not satisfied in the case at hand). 

Practical Implications

The judgment underlines the necessity for an employer to 
include a Liberality Clause and an Employment Clause in 
the contractual documents based on which a bonus may 
be granted. Such clauses must be carefully drafted and 
preferably be inserted in the employment contract as well 
as in the bonus plan and/or bonus letter.

http://www.vbb.com
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