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Book 1 and Book 5 of New Civil Code Which Govern
General Provisions and Obligations Will Enter into
Force on 1 January 2023
On 1 July 2022, the Belgian Official Journal published
the Law of 28 April 2022 creating Book 1 which contains
“General provisions” of the Civil Code (Wet van 28 april
2022 houdende boek 1 “Algemene bepalingen” van het
Burgerlijk Wetboek / Loi du 28 avril portant le livre 1er
“Dispositions générales” du Code civil; Book 1). The
same issue of the Belgian Official Journal also featured
the Law of 28 April 2022 establishing Book 5 on
“Obligations” of the Civil Code (Wet van 28 april 2022
houdende boek 5 “Verbintenissen” van het Burgerlijk
Wetboek / Loi du 28 avril 2022 portant le livre 5 “Les
obligations” du Code civil; Book 5).
Book 1 and Book 5 of the new Civil Code will enter
into force on 1 January 2023. For a discussion of the
key changes brought about by these rules, see, this
Newsletter, Volume 2022, No. 4.
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Belgian Competition Authority Opens In-Depth
Investigation of Ter Beke’s Intended Acquisition of
CFG Benelux in Meat Sector
On 4 July 2022, the Belgian Competition Authority
(Belgische Mededingingsautoriteit / Autorité belge de
la Concurrence; BCA) announced its decision to open
an in-depth (second phase) investigation of Ter Beke’s
intended acquisition of Imperial Meat Products VOF and
Campofrio Food Group Netherlands Holding BV, and
its subsidiaries Campofrio Food Group Netherlands BV
and Stegeman CV (CFG Benelux).
Both companies produce, cut and package meat
products, mainly for supermarkets. The proposed
acquisition was notified to the BCA on 4 May 2022.
The opening of the second phase procedure by the
BCA follows its finding that there are serious doubts
as to the impact of the merger on competition on the
relevant markets.
The decision of the BCA preceded a similar decision of
the Dutch Competition Authority (Autoriteit Consument
& Markt; ACM) which announced on 21 July 2022 that
it would subject Ter Beke’s intended acquisition of
CFG Benelux to a thorough investigation. According
to the ACM, not only the markets for processed meats
but also the market for slicing and packaging of meat
should be closely investigated.
The press release of the BCA is available here, while
the public version of its decision can be retrieved here.
Belgian Competition Authority Lifts Commitments
Imposed on Bpost for Acquisition of AMP and LS
Distribution Benelux
On 20 July 2022, the College of the Belgian Competition
Authority (Belgische Mededingingsautoriteit / Autorité
belge de la Concurrence; BCA) adopted a decision
in which it lifted the sixth and seventh commitments
imposed on bpost, the Belgian incumbent postal
operator, when approving the acquisition by bpost of
AMP NV and LS Distribution Benelux (the Transaction).

© 2022 Van Bael & Bellis

AMP and LS Distribution Benelux are active in the
distribution of newspapers and magazines to press
outlets, the delivery of small parcels and the operation
of the retail store chains “Press Shop” and “Relay”.
On 8 November 2016, the BCA approved the Transaction
after bpost had presented 10 commitments to address
the competition concerns identified by the BCA in the
merger control review procedure (See, this Newsletter,
Volume 2016, No. 11).
In May 2022, bpost requested the BCA to lift two
commitments which related to the obligation not
to discriminate against third parties active in press
distribution services and to the procedure to select
press outlets. According to its press release of 25
July 2022, the BCA decided that these commitments
could be lifted following the sale of the press outlets
concerned.
The press release of the BCA is available here.
Belgian Competition Authority Publishes Annual
Report for 2021
On 1 July 2022, the Belgian Competition Authority
(Belgische Mededingingsautoriteit / Autorité belge de
la Concurrence; BCA) published its annual report for
the year 2021. The annual report of the BCA is available
in Dutch and in French.
In his introductory remarks, the Chairman of the BCA,
Jacques Steenbergen, explained that the year 2021
“looked like 2020” due to the Covid-19 pandemic.
The health crisis reduced informal contacts between
national competition authorities and affected the BCA’s
advocacy work. Mr Steenbergen also mentioned the
implementation of the ECN+ Directive in Belgium, the
replacement of Véronique Thirion by Damien Gérard
as Chief Competition Prosecutor and the significant
budget increase recently obtained by the BCA .
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Antitrust Decisions

Amicus Curiae

The BCA issued two antitrust decisions in 2021,
namely (i) the new fine imposed on the professional
organisation of pharmacists (Orde der Apothekers /
Ordre des pharmaciens) following the annulment, on
8 January 2020, of the first fining decision of the BCA
by the Brussels Market Court (See, this Newsletter,
Volume 2021, No. 3) and (ii) the fining decision imposed
against Caudalie in May 2021 which was later annulled
by the Brussels Markets Court (See, this Newsletter,
Volume 2021, No. 11).

At the request of the Leuven Enterprise Court in a
dispute between the Royal Belgian Billiard Federation
(Koninklijke Belgische Biljartbond / Fédération Royale
Belge de Billard) and Hector Cue Sports Belgium,
the BCA was given the opportunity to clarify the
obligations that a sports association may have under
the competition rules when granting sponsorship or
other rights to a firm. When delivering its judgment on
30 November 2021, the Leuven Enterprise Court took
into account the BCA’s amicus curiae brief.

Merger Control Decisions

Formal Opinions

The BCA cleared 17 transactions in 2021 under the
simplified procedure, but did not adopt any decision
in the first or second phase of full-blown merger control
review proceedings.

In 2021, the BCA issued three formal opinions regarding
reference offers in the telecommunications sector. The
BCA consistently found that the practices were in line
with the objectives pursued by competition law.

Investigations

Communications, Guidelines and Advocacy

The BCA carried out eight investigations in 2021. Three
of these investigations concerned anticompetitive
agreements, two related to possible abuses of a
dominant position, two others to possible abuses of
economic dependence and one was about the absence
of a required merger notification. Four out of the eight
investigations were launched following a complaint
while the four others were started by the BCA of its
own motion. Possibly because of Covid 19, the BCA
did not carry out any on-premise inspections in 2021.

The BCA continued working with the Belgian Data
Protection Authority (Gegevensbeschermingsautoriteit
/ Autorité de protection des données) on the conclusion
of a cooperation agreement between them.
Finally, the annual report also contained the BCA’s
enforcement priorities for 2022 which had already been
published earlier this year (See, this Newsletter, Volume
2021, No. 3).

The BCA also closed two investigations, namely (i)
the investigation into the Carrefour / Provera buying
alliance following the commitments offered by the
parties (See, this Newsletter, Volume 2021, No. 5) and
(ii) the investigation into possible abuse of dominance
by ABB Industrial Solutions. The second closure was
prompted by the withdrawal of the complaint and ABB’s
efforts to accommodate the BCA’s concerns (See, this
Newsletter, Volume 2021, No. 12).
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European Commission Opens In-Depth Investigation
of Orange’s Proposed Acquisition of VOO and Brutélé
On 28 July 2022, the European Commission (the
Commission) announced its decision to open a second
phase investigation of the proposed acquisition of VOO
and Brutélé by Orange (the Proposed Transaction).
Orange, VOO and Brutélé provide mobile and fixed
retail telecommunications services in Belgium. Orange
is the second largest provider of mobile services in
Belgium. For their part, VOO and Brutélé are, in
their service area, the runner-up providers of fixed
telecommunications services. Each of these parties in
part use their own networks and partially rely on the
networks of third-parties.
On 22 June 2022, the Proposed Transaction was
notified to the Commission pursuant to Regulation No
139/2004 on the control of concentrations between
undertakings. Following its preliminary investigation,
the Commission found that the Proposed Transaction
could reduce competition in the markets in which
Orange, VOO and Brutélé are competitors, namely the
markets for the retail supply of (i) fixed Internet access;
(ii) audiovisual services; and (iii) multiple-play bundles
in the areas covered by VOO’s and Brutélé’s own fixed
networks. According to the Commission, the Proposed
Transaction could remove significant innovative
competitive constraints in the relevant markets
(because it will reduce the number of operators from
three to two in areas covered by VOO and Brutélé’s
own fixed networks), increase the risks of coordination
in these markets, strengthen the power of the parties
concerned by the Proposed Transaction and affect the
deployment of third-party mobile networks.
The Commission will have to adopt its decision on the
Proposed Transaction within 90 days following the
opening of the phase II investigation.
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Further Extension of Temporary Measures for
Companies in Difficulties
The measures for companies in difficulties that were
introduced on 29 June 2021 by the Law of 21 March
2021 modifying Book XX of the Code of Economic Law
2 (Wet tot wijziging van Boek XX van het Wetboek
van Economisch Recht en het Wetboek van de
Inkomstenbelastingen 1992 / Loi modifiant le livre XX
du Code de droit économique et le Code des impôts
sur les revenus 1992) and extended until 16 July 2022,
have been extended a second time until 31 March
2023. These measures include (i) a pre-packaged
insolvency procedure and (ii) a more accessible judicial
reorganisation procedure (See, this Newsletter, Volume
2021, No. 3 and Volume 2021, No. 6).
17 July 2022 was also the deadline to transpose
Directive 2019/1023 of 20 June 2019 on preventive
restructuring frameworks, on discharge of debt and
disqualifications, and on measures to increase the
efficiency of procedures concerning restructuring,
insolvency and discharge of debt into Belgian Law. As
happens frequently in Belgium, this deadline has not
been met and the transposition of the Directive is now
expected to be delayed until 31 March 2023.
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Federal House of Representatives Approves New
Data Retention Law
On 7 July 2022, the House of Representatives
(Kamer van Volksvertegenwoordigers / Chambre des
Représentants) adopted the draft Law concerning the
collection and retention of identification data and meta
data in the electronic communications sector and the
provision of such data to the authorities (Wetsontwerp
betreffende het verzamelen en het bewaren van de
identificatiegegevens en van metagegevens in de
sector van de elektronische communicatie en de
verstrekking ervan aan de autoriteiten/ Projet de loi
relatif à la collecte et à la conservation des données
d’identification et des métadonnées dans le secteur
des communications électroniques et à la fourniture
de ces données aux autorités) (bill 55K2572; the New
Data Retention Law).
This New Data Retention Law follows the annulment of
the Law of 29 May 2016 (the Old Data Retention Law)
by the Belgian Constitutional Court (Grondwettelijk
Hof / Cour Constitutionnelle) on 22 April 2021 (See,
this Newsletter, Volume 2021, No. 4). That judgment, in
turn, resulted from a judgment delivered by the Court
of Justice of the European Union (CJEU) on 6 October
2020 in case C-623/17, Privacy International; joined
cases C-511/18, La Quadrature du Net and Others
and C-512/18, French Data Network and Others; and
case C-520/18, Ordre des barreaux francophones
et germanophone and Others (See, this Newsletter,
Volume 2020, No. 10). The CJEU responded to a request
for a preliminary ruling by the Constitutional Court
to offer guidance regarding Article 15(1) of Directive
2002/58/EG of the European Parliament and of the
Council of 12 July 2002 concerning the processing
of personal data and the protection of privacy in the
electronic communications sector (the e-Privacy
Directive).

© 2022 Van Bael & Bellis

The Old Data Retention Law imposed a general
obligation on telecommunications service providers
to retain the traffic and location data of all users for
a period of twelve months as a preventive measure
for criminal investigation and prosecution purposes.
However, both the CJEU and the Belgian Constitutional
Court held that the mass storage of personal data by
telecommunications service providers as a general and
preventive measure infringes the e-Privacy Directive.
The Constitutional Court therefore annulled the relevant
provisions of the Old Data Retention Law.
The New Data Retention Law no longer contains a
general data retention obligation. Instead, it introduces
a targeted retention obligation aimed at specific
individuals or geographical areas such as hospitals,
airports, subway stations and judicial districts with
high crime rates. However, if there is a national threat,
the obligation could even cover the entire Belgian
territory. In addition, the New Data Retention Law
requires telecommunications service providers only
to retain meta data if there is a “real and present or
unforeseeable serious threat to national security”, or
if the measure is intended to prevent serious crime.
Despite the limitations provided for by the New Data
Retention Law, critics such as the League for Human
Rights (Liga voor Mensenrechten / Ligue des Droits
de l’Homme) maintain that this law does not solve the
fundamental problem that retaining data pertaining
to large swathes of territory also implies holding data
regarding individuals who are not under investigation.
Similarly, according to the Belgian Data Protection
Authority, given Belgium’s densely populated areas,
actions of law enforcement authorities under the
New Data Retention Law will easily result in a de facto
general and indiscriminate data retention in violation
of the e-Privacy Directive.
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The New Data Retention Law also includes the obligation
for providers of electronic communications to ensure
that encryption does not hinder the execution of a
specific request of a competent authority to identify
the end-user and to detect and locate communications
not accessible to the public. This provision targets
electronic messaging providers such as Signal and
goes beyond the obligations provided for in the Old
Data Retention Law.
It remains to be seen whether the New Data Retention
Law will survive another constitutional challenge.
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European Union Intellectual Property Office Issues
Draft Guidance on Trade Mark Classification of
Virtual Goods and Non-Fungible Tokens
The European Union Intellectual Property Office
(EUIPO) recently issued draft guidance on the trade
mark classification of virtual goods and non-fungible
tokens (NFTs). This initiative follows an increase in
applications containing terms relating to virtual goods
and NFTs. This is because many brands, including
brands prominent in the fashion and other luxury
industries, have tried to extend registered trade mark
protection to the metaverse.
The draft guidance explains the EUIPO’s proposed
approach for trade mark classification purposes.
According to the EUIPO, “virtual goods” come under
Class 9 of the Nice Classification because they are
regarded and treated as digital content or images.
Furthermore, the term “virtual goods” on its own
lacks precision and must therefore be specified as
to the content to which the virtual goods relate (e.g.
downloadable virtual clothing).
As regards NFTs, the draft guidance clarifies that the
12th Edition of the Nice Classification will incorporate
the term “downloadable digital files authenticated by
non-fungible tokens” in Class 9. NFTs will be treated
as unique digital certificates registered in a blockchain
which authenticate digital items but are distinct from
these items. Additionally, the term “NFTs” is not
acceptable. The trade mark applicant will therefore
have to specify the type of digital item authenticated
by the NFT.
As regards services relating to virtual goods and NFTs,
the guidance states that such services will be classified
in line with the established principles governing the
classification of services.
Stakeholders have the opportunity to comment on the
draft guidance until 3 October 2022.
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European Union is First to Accede to Hague
Convention on Recognition and Enforcement of
Foreign Judgments in Civil or Commercial Matters
On 12 July 2022, the Council of the European Union
(the Council) adopted Decision (EU) 2022/1206
approving the accession of the European Union (EU)
to the Convention on the Recognition and Enforcement
of Foreign Judgments in Civil or Commercial Matters
(the Convention). The Convention complements the
EU’s instruments on the recognition of judgments,
such as the Brussels Ibis Regulation and the Lugano
Convention.
The EU is first to ratify the Convention, causing it to
become compulsory for all EU Member States (including
Ireland but excluding Denmark) which are bound by it
by virtue of the EU accession. So far, no other party
has ratified the Convention, and only Costa Rica, Israel,
Russia, Ukraine, the United States and Uruguay have
signed it. Pursuant to Article 28, the Convention will
enter into force one year after a second party has
deposited its instrument of ratification, acceptance,
approval or accession.
The Convention was concluded on 2 July 2019 under
the auspices of the Hague Conference on Private
International Law with the aim of enhancing judicial
cooperation and facilitating the recognition and
enforcement of foreign judgments in civil or commercial
matters. The Convention requires contracting states
to recognise and enforce judgments given in civil or
commercial matters by a court of another contracting
state.
Today, businesses seeking to enforce an EU judgment in
a non-EU jurisdiction face a scattered legal landscape
due to the absence of a comprehensive international
framework. Moreover, the growth in international trade
and investment flows significantly increased the legal
risks and costs for EU businesses. Once entered into
force, the Convention is expected to improve this
situation by introducing a predictable system of crossborder recognition and enforcement of judgments in
civil or commercial matters.

© 2022 Van Bael & Bellis

Importantly, the Convention does not extend to
revenue, customs or administrative matters. In
addition, it does not apply to maintenance obligations,
carriage of goods, insolvency of financial institutions,
liability for nuclear damages, validity, nullity or
dissolution of legal persons, validity of entries in
public registers, intellectual property, arbitration
proceedings and competition matters (except if a
judgment is based on conduct that constitutes an
anti-competitive agreement or concerted practice
and if both the conduct and its effect occurred in
the state of origin).
The Council’s Decision is available here and the
Convention is available here.
Court of Justice of European Union Holds that
Article 11 of Brussels Ibis Regulation Determines
both International Jurisdiction and Territorial
Jurisdiction
On 30 June 2022, the Court of Justice of the European
Union (the CJEU) delivered a judgment interpreting
Article 11 of Regulation (EU) No 1215/2012 of 12
December 2012 on jurisdiction and the recognition
and enforcement of judgments in civil and
commercial matters (the Brussels Ibis Regulation).
The judgment concerns the determination of
jurisdiction in insurance matters (Case C-652/20,
HW, ZF, MZ v. Allianz Elementar Versicherungs AG,
the Judgment). The CJEU held that Article 11(1)(b)
of the Brussels Ibis Regulation must be interpreted
as determining both the international jurisdiction and
the territorial jurisdiction of the national court within
whose jurisdiction the claimant is domiciled when an
insurer is sued by a policyholder, an insured party
or a beneficiary.

www.vbb.com
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Article 11(1)(b) of the Brussels Ibis Regulation provides
that an insurer domiciled in a Member State may
(also) be sued “in another Member State, in the case
of actions brought by the policyholder, the insured or
a beneficiary, in the courts for the place where the
claimant is domiciled.”
In the Judgment, the CJEU first referred to the
corresponding provision of former Regulation No
44/2001 (known as the Brussels I Regulation) regarding
which it had already ruled that its aim is to expressly
allow the insured person or the beneficiary of an
insurance contract to bring an action against the insurer
before the court of his own domicile. The CJEU then
compared Article 11(1)(b) of the Brussels Ibis Regulation
(which refers specifically to the “the place where the
claimant is domiciled”) with Article 11(1)(a) of the same
Regulation (which refers generally to “the Member
State in which [the insurer] is domiciled”). The CJEU
noted the difference in wording between these two
provisions, supporting the interpretation that Article
11(1)(b) is intended to designate a specific court directly
within a Member State and skip national rules on the
allocation of territorial jurisdiction.
Moreover, the CJEU ruled that the wording of Article
11(1)(b) of the Brussels Ibis Regulation does not confer
jurisdiction on all the courts of the Member State
in which the claimant is domiciled. In addition, the
CJEU observed that Article 11(1)(b) of the Brussels
Ibis Regulation aims to protect the weaker party who
intends to sue the stronger party by ensuring that the
weaker party can bring an action before the court of a
Member State within whose jurisdiction it is domiciled.
However, this does not allow forum shopping before
any court of that Member State. The CJEU added that
the delimitation of the jurisdiction of the court in whose
territory the claimant is domiciled is a matter for each
Member State.
The CJEU concluded that, when applicable, Article
11(1)(b) of Brussels Ibis Regulation directly designates,
without reference to the domestic rules of the Member
States, a specific competent court, namely the court
in whose jurisdiction the claimant’s domicile is located.
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This ensures that the competent court (i) has a
close connection with the dispute concerned and
(ii) is both easily identifiable by the claimant and
reasonably foreseeable for the defendant.
The full judgment is available here in Dutch and here
in French.
Court of Justice of European Union Clarifies
Concept of “Applicant” for Service of Judicial or
Extrajudicial Documents in Civil or Commercial
Matters
On 2 June 2022, the Court of Justice of the European
Union (CJEU) issued a judgment (case C-196/21,
SR v. EW, the Judgment) clarifying the concept
of “applicant” within the meaning of Article 5(2)
of Regulation (EC) No 1393/2007 of 13 November
2007 on the service in the Member States of judicial
and extrajudicial documents in civil or commercial
matters (the Regulation). The CJEU held that if a
court orders the transmission of judicial documents
to third parties that apply for leave to intervene in
the proceedings, that court cannot be regarded as
being the “applicant”.
For context, the parties argued that for the purposes
of the application of Article (5)(2) of the Regulation, the
referring court must be regarded as the “applicant”
and bear the costs of translation of transmitted
judicial documents. Pursuant to that provision, “the
applicant shall bear any costs of translation prior to
the transmission of the document, without prejudice
to any possible subsequent decision by the court
or competent authority on liability for such costs.”
The referring court therefore requested the CJEU
whether a court which orders the transmission of
judicial documents to third parties that sought leave
to intervene must be regarded as the “applicant”
within the meaning of Article 5(2) of the Regulation
and consequently bear the costs of translation.
Considering that the Regulation does not define the
concept of “applicant”, the CJEU interpreted Article
5(2) of the Regulation based on its wording and in
the light of the objectives which it pursues.
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First, the CJEU noted that the wording of Article 5(2)
of the Regulation draws a clear distinction between the
applicant, which bears any costs of translation prior
to the transmission of the document, and the national
court or competent authority, which may adopt a
subsequent decision on liability for those costs. The
CJEU added that such a distinction is apparent from its
case-law holding that it is for the national court seized
to rule on questions of a substantive nature and ensure
that the rights of the applicant and the addressee are
taken care of in a balanced manner.
Second, the CJEU emphasised that the Regulation
establishes the principle of direct transmission of
judicial and extrajudicial documents between Member
States, with the aim of simplifying and accelerating
procedures. Relying upon previous case-law in which
it found that the Regulation should be interpreted to
guarantee a fair balance between the interests of the
applicant and those of the addressee, the CJEU held
that it is for the national court before which the action
is pending to ensure that balance and to preserve
the interests of both parties. To comply with such an
obligation, the national court must be in an impartial
position.
On that basis, the CJEU held that if a court orders
the transmission of judicial documents to parties
intervening in the proceedings, that court cannot be
regarded as being the “applicant” within the meaning
of Article 5(2) of the Regulation.
The full judgment is available here.
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