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MERGER CONTROL

– EUROPEAN UNION LEVEL –

Commission unveils proposed regulation on foreign 
subsidies

On 5 May 2021, the Commission adopted a proposal for 
a Regulation on foreign subsidies distorting the internal 
market (“Proposed Regulation”), following on from an initial 
framework laid out in a White Paper in June 2020 (see VBB 
Client Alert of 1 July 2020). Broadly speaking, through the 
Proposed Regulation, the Commission aims to “level the 
playing field” between EU companies and state-sponsored 
non-EU companies doing business in the EU, including – 
which is of particular relevance to merger control – in the 
context of the funding of mergers, acquisitions and certain 
joint ventures, as well as in relation to the funding of their 
participation in public procurement processes and, more 
generally, their other business activities in the EU.

Features of the Proposed Regulation 

A number of mechanisms already exist to address state 
influences in the internal market: EU Member State sub-
sidies granted to companies are subject to close scrutiny 
under the EU State aid rules; foreign imports of goods 
(but not services) are subject to WTO subsidy rules and 
EU trade defence instruments; and the 2020 Foreign Direct 
Investment (“FDI”) Regulation addresses potential threats 
to EU Member States’ security and public order posed by 
foreign takeovers. However, no framework currently exists 
under EU law to regulate the ability of foreign states to 
distort the internal market by subsidizing the activities 
of (non-EU) companies within the EU. The Commission 
asserts that such subsidized companies are able to ben-
efit from an unfair advantage when doing business in the 
EU, including when entering into merger negotiations or 
bidding for public procurement contracts, giving rise to an 
enforcement gap between the EU internal State aid rules, 
which apply only to benefits granted to companies by EU 
Member States, and the broader multilateral-based trade 
rules which do not apply to the subsidization by third coun-
tries of business activities within the EU (including by way 
of mergers and acquisitions).  

The Proposed Regulation seeks to address this perceived 
gap by empowering the Commission to investigate finan-
cial contributions granted by non-EU governments to com-
panies active in the EU in order to determine whether they 
distort the internal market and require redress. For this pur-
pose, the Commission will be armed with three new tools:

1.  a notification tool to investigate concentrations (i.e., 
mergers, acquisitions and full-function joint ventures 
as defined in the Merger Regulation) where:

•  the acquired party, or one of the merging parties, 
is established in the EU and has turnover in the 
EU of at least € 500 million (or, in the case of a 
full-function joint venture, where either the joint 
venture or one of the parents is established in the 
EU and has turnover there of at least € 500 mil-
lion); and 

•  the parties have together received an aggregate 
financial contribution from non-EU governments 
of at least € 50 million over the past three years; 

2.  a notification tool to investigate public procurement 
bids with an estimated value of at least € 250 million 
and where the bidder has received a financial contri-
bution from non-EU governments over the past three 
years; and

3.  a general market investigation tool allowing the Com-
mission to investigate ex-officio “all other market sit-
uations” involving financial contributions by non-EU 
governments to companies active in the EU (including 
smaller concentrations or public procurement bids). 

The Proposed Regulation also establishes a de minimis 
threshold whereby foreign contributions of under  € 5 mil-
lion within the preceding 3 years are considered unlikely to 
distort the internal market (which is relevant to the second 
and third tools described above). 

https://www.vbb.com/insights/competition/publication-of-the-sixth-edition-of-van-bael-bellis-on-competition-law-of-the-european-union
https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
https://www.vbb.com/insights/competition/european-commissions-white-paper-on-levelling-the-playing-field-as-regards-foreign-subsidies-170620
https://www.vbb.com/insights/competition/european-commissions-white-paper-on-levelling-the-playing-field-as-regards-foreign-subsidies-170620
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The Proposed Regulation is neither industry- nor coun-
try-specific, covering companies active in the provision of 
goods as well as services in the EU, allowing the Commis-
sion to target subsidized activities, including transactions, 
of all kinds.

The nature of a “financial contribution” is broadly defined 
to cover the conferral of a “benefit” on an undertaking 
engaging in an economic activity in the EU where the 
benefit is limited to that company or to a group of par-
ticular companies (reflecting the principle of “selectiv-
ity” applicable under the EU State aid rules). As a result, 
the concept covers a wide array of benefits a company 
might receive beyond direct payments, such as tax-ad-
vantaged treatment, favourable financing, or preferential 
loan arrangements. 

Under the Proposed Regulation, the Commission will hold 
exclusive responsibility to enforce these tools – the par-
tial role for Member States discussed in the White Paper 
has not been incorporated in the proposal.  Notably, the 
two notification-based tools will require notification to 
the Commission of any concentration or public procure-
ment bid meeting the above-mentioned thresholds and 
will impose a standstill obligation on such concentrations 
pending the conclusion of the Commission’s review (and, 
in a similar way, prevent the award of public procurement 
contracts pending such review). If a company fails to notify 
such a concentration, the Commission is empowered to 
impose fines and to assess the transaction as if it had been 
notified. 

The review process itself for notifiable concentrations 
essentially follows the merger review process laid down in 
the EU Merger Regulation – providing for the same dead-
lines for the completion of Phase I and Phase II reviews 
(including the ability for the Commission to stop the clock 
if incomplete information is provided). Likewise, the pen-
alties for failing to notify a transaction (10% of turnover) or 
for providing false or misleading information (1% of turn-
over) are the same as under the Merger Regulation. The 
Commission will have the power to conduct inspections at 
company premises in the EU, and even outside the EU with 
the consent of the third country and company concerned. 
If a company fails to cooperate (including by declining to 
submit to an inspection outside the EU), the Commission 
is entitled to rule on the concentration on the basis of the 
facts available.

Under all three mechanisms the Commission will have the 
power to balance any distortive effect on competition in 
the internal market resulting from the subsidy against any 
potential positive effects on “the development of the rel-
evant economic activity” in order to determine whether to 
impose corrective measures or accept commitments from 
the parties concerned. The Commission also has the power 
to prohibit notified transactions entirely. 

The right tools for the task? 

The Proposed Regulation undoubtedly provides the Com-
mission with a powerful and far-ranging arsenal of tools 
to address a relatively specific gap in its enforcement. 
With respect specifically to mergers, the fact that there 
has been little attention given to whether EU State aid has 
“unfairly” facilitated concentrations may give ammunition 
to critics who claim that the new regime is essentially pro-
tectionist in nature and discriminates against third coun-
tries. It in any event begs the question of whether the tool 
is appropriately tailored to the task, or whether it risks cre-
ating more concerns than it seeks to solve.  In particular, 
a few aspects of the Proposed Regulation raise concern 
with regard to mergers: 

1.  Breadth of the Commission’s powers: Under the Pro-
posed Regulation, the Commission would be empow-
ered to target foreign companies that acquire a con-
trolling stake in an EU company or – more broadly in 
the case of the Commission’s ex-officio tool – engage 
in an economic activity in the EU, regardless of where 
these companies are based. This could open merg-
ers involving foreign companies to considerable addi-
tional investment scrutiny (adding to the already highly 
front-loaded and burdensome EU merger notification 
process, as well as – in some cases – one or more 
additional FDI processes). Moreover, while the notifica-
tion thresholds for the first investigative tool increased 
from those originally proposed in the Commission’s 
White Paper, the third, ex-officio tool essentially func-
tions as a catch-all, allowing the Commission to call 
in any mergers where the level of foreign contribu-
tion granted (for any purpose) over the previous three 
years is at least € 5 million. In short, the Commission 
will likely be able to review a potentially very large 
number of transactions, should it so wish.  
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2.  Legal certainty for merging parties: The Commission’s 
third investigative tool provides the Commission with 
broad powers to investigate foreign support provided 
over the past 10 years and, if needed, to impose rem-
edies (including unwinding completed mergers). Com-
bined with the Commission’s new approach to allowing 
Article 22 referrals including on completed transac-
tions that do not meet the EU or Member State merger 
thresholds (see VBB on Competition Law, Volume 2021, 
No. 4), merging parties face increased uncertainty as to 
whether unnotified, completed deals are in fact safe 
from retroactive scrutiny.  

3.  Substantive assessment: While the Proposed Regu-
lation gives a list of indicators used to determine the 
distortive effect of a subsidy, it remains to be seen 
how these would be applied in practice. The Pro-
posed Regulation contains little detail regarding how 
the Commission will establish causality between indi-
rect support granted potentially years previously and 
the funding of a specific concentration, or how it will 
balance the distortive effect of any subsidies against 
positive effects on the development of the relevant 
economic activity (particularly where at least part 
of those positive effects may be felt outside the EU). 
For example, it is unclear whether these justifications 
will be assessed using an analogous framework to 
the Treaty provisions governing State aid or, whether 
another legal test will apply. Importantly, however, a 
foreign subsidy directly facilitating a transaction will 
automatically be considered “most likely” to distort 
the internal market without the need for a detailed 
assessment based on indicative factors. Unless the 
parties can rebut that (apparently) strong presumption, 
it seems they may find it (very) hard to demonstrate 
that there are sufficient positive effects to outweigh the 
distortion, given that the Proposed Regulation deems 
this “less likely” in such cases (apparently creating a 
further adverse presumption for the parties). 

4.  Remedies: The Proposed Regulation empowers the 
Commission to address both actual and potential 
market distortions. It also enables the Commission 
to accept commitments proposed by the merging 
parties (as under the EU Merger Regulation) as well 
as to impose corrective measures of its own design.  
The large degree of discretion apparently afforded to 
the Commission may give it considerable leverage in 

extracting concessions from merging parties, with few 
clear checks and balances.     

In sum, the Proposed Regulation gives the Commission 
broad powers to intervene (or not), with little guidance on 
how it should assess a given transaction and relatively 
few constraints on what measures it may impose. Some of 
these concerns may be alleviated as implementing instru-
ments are developed to complement the Proposed Reg-
ulation and to provide further detail and guidance. As a 
practical matter, merging parties which have received no 
more than very modest levels of foreign government sup-
port over the previous three years will be faced with a new 
set of heavy regulatory hurdles to clear before closing the 
transaction where the EU turnover test is met, and when 
even that modest bar is not met, they will face uncertainty 
as to whether the Commission might choose to intervene 
at a later stage. When assessing deal feasibility and risk, 
merging parties with any EU activities are advised to con-
sider carefully any foreign state benefits (broadly defined) 
that they may have received in the decade preceding the 
transaction. 

Commission imposes fines on Sigma Aldrich for provid-
ing misleading information, extending trend in clamping 
down on procedural infringements 

On 3 May 2021, the Commission imposed a € 7.5 million fine 
on Sigma-Aldrich for providing incorrect and misleading 
information during the Commission’s review of its acquisi-
tion by Merck.  While this is only the third fine the Commis-
sion has imposed on this basis, it extends the Commission’s 
ramp-up in fines for procedural violations in recent years.  

The Commission approved Merck’s acquisition of Sig-
ma-Aldrich in June 2015, subject to the divestiture of 
certain of the target’s assets. During the course of the 
divestment process, the Commission became aware of a 
Sigma-Aldrich innovation project that had not previously 
been disclosed to the Commission.  Notably, although 
the project was closely linked to, and developed prod-
ucts included in, the divestment business, the merging 
parties failed to mention it in remedy discussions. The 
parties also withheld information relating to this project in 
their responses to requests for information. Moreover, the 
Commission inferred from internal documents that these 
omissions were intended to avoid the need to include the 
project as part of the divestment business. 

https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._4.pdf#page=3
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The Commission concluded that Sigma-Aldrich’s state-
ments to the Commission were incorrect or misleading, 
constituting three distinct infringements. In particular, the 
Commission emphasized the importance of providing ful-
some and accurate statements regarding R&D projects. 
Such initiatives are normally not publicly known and there-
fore the Commission relies heavily on the merging parties 
for information regarding these activities. 

The Commission’s previous two fines also concerned con-
cealment of projects or capabilities under development. 
Most notoriously, in 2014, the Commission fined Facebook 
€ 110 million for supplying incorrect and misleading infor-
mation during its acquisition of WhatsApp. In its merger 
notification, Facebook asserted that it would not be able to 
automatically link Facebook and WhatsApp user accounts.  
However, the Commission subsequently discovered that 
Facebook employees at the time were fully aware that the 
technical possibility of linking these user accounts existed. 
Similarly, in 2017, the Commission fined GE € 52 million in 
the context of its acquisition of LM Wind. GE had informed 
the Commission that it did not have any offshore turbines 
in development beyond its existing 6 megawatt turbine, 
while the Commission later learned from a third party that, 
in fact, GE was developing a higher watt turbine and offer-
ing this turbine to customers.   

While the fines against Facebook and GE were considera-
bly higher than those imposed on Sigma-Aldrich, the size 
of the fines are broadly proportionate to each other given 
the relative size of the companies concerned. The Com-
mission has the ability to fine companies up to 1% of annual 
turnover for this kind of procedural violation. While the 
Commission has not sought to reach this maximum level 
yet, the high amounts of fines imposed so far are clearly 
intended to serve a deterrent effect. 

Merging parties are therefore advised to take extreme 
care to ensure that they are straightforward and complete 
when providing information to the Commission – particu-
larly where this information concerns pipeline projects or 
development plans. 

– UK LEVEL –

More than just Sabre-rattling: UK’s CAT endorses broad 
CMA discretion in relation to share of supply test, increas-
ing uncertainty for merging parties and advisers 

On 21 May 2021, the UK’s Competition Appeal Tribunal 
(“CAT”) unanimously dismissed an appeal by aviation tech-
nology and software supplier Sabre against the decision 
of the UK Competition and Markets Authority (“CMA”) to 
block its acquisition of travel industry software innovator 
Farelogix.  

Sabre’s challenge related primarily to the CMA’s applica-
tion of the share of supply jurisdictional test – a unique 
aspect of the UK merger control regime that the CMA has 
in recent years been willing to deploy with ever-increasing 
flexibility. If the CAT’s judgment is not overturned follow-
ing a potential appeal, it will afford the CMA very broad 
discretion in deciding whether to assert jurisdiction over 
any transaction that it deems sufficiently worthy of con-
sideration (or interesting), even where there is little to no 
horizontal overlap and/or UK nexus. Accordingly, it will be 
significantly more difficult to mount an argument as to why 
the CMA should not investigate a transaction based on 
primarily jurisdictional, rather than substantive, grounds. 

Following an in-depth Phase 2 investigation, the CMA 
asserted jurisdiction over the Sabre/Farelogix deal (on the 
basis of the share of supply test) and further found that the 
transaction could be expected to give rise to a substantial 
lessening of competition in two worldwide markets: (i) the 
supply of merchandising solutions to airlines; and (ii) the 
supply of distribution solutions to airlines. Thus, the CMA 
prohibited the transaction in its entirety in April 2020 (see 
VBB on Competition Law, Volume 2020, No. 4), and the 
parties abandoned the deal in May 2020. Farelogix was 
later acquired by Accelya, a software technology company.  

Sabre challenged various aspects of the CMA’s jurisdic-
tional findings, including: (i) the relevant description of 
the services the CMA used to assess the share of supply 
test; (ii) the application of this test to certain of Farelogix’s 
contractual arrangements; and (iii) whether the merger 
resulted in an increase (“increment”) in Sabre’s existing 
share of supply (with Sabre considering such increment 
to be hypothetical and, in any event, de minimis).  

https://www.vbb.com/media/Insights_Articles/VBB_on_Competition_Law_Volume_2020_No._4.pdf#page=4
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In a lengthy judgment, the CAT unanimously rejected all 
of Sabre’s grounds of appeal.  In particular, the CAT con-
cluded that:

•  in applying the share of supply test, the CMA has very 
broad discretion to define the “relevant description of 
goods and services” as it sees fit, and such descrip-
tion need not relate to any economic market or indus-
try-recognised standard;

•  the purpose of the test is, broadly, to identify transac-
tions that do not satisfy the turnover test but are nev-
ertheless “worthy” of investigation (i.e., those that may 
raise competition concerns, as well as, some would 
argue, in practice also those that the CMA considers 
interesting);

•  there is no de minimis threshold by which a transac-
tion must increase the share of UK supply (although 
such increment must still exist, and be quantifiable). 
Thus, provided one party supplies at least 25% of a 
product/service in the UK, the test will be met if the 
other party has any corresponding UK supply (how-
ever small).  In Sabre/Farelogix, this “increment” essen-
tially arose as a result of Farelogix’s limited supply of 
the relevant services to the UK, exclusively through 
an indirect relationship with a single UK “customer” 
(British Airways), and then only pursuant to an agree-
ment between Farelogix and its direct US customer 
(American Airlines). This agreement concerned only 
interline segments (i.e., flight segments coordinated 
between the two airlines), such that ultimately the ser-
vices Farelogix provided to British Airways related to 
only 62 tickets. The CAT found that Farelogix never-
theless had derived “value” from these services, even 
though British Airways never paid it any fees; 

•  the CMA may adopt an iterative approach to defining 
the relevant service during Phase 2, and need not be 
restricted by the findings of its preliminary Phase 1 
decision (in the present case, the CMA proposed – and 
then abandoned – at least four different formulations). 

The CAT’s judgment is the first detailed consideration of a 
number of aspects of the CMA’s recent, liberal approach to 
the share of supply test (applied also in the recent Roche/
Spark and Google/Looker cases).  Whilst the CAT’s findings 
may yet be appealed, below are a few initial reactions and 
key takeaways for business:

1.  The CAT’s judgment emphatically confirms the CMA’s 
almost unlimited discretion in deciding whether to 
assert jurisdiction over transactions that may raise 
competition issues (or that it considers sufficiently wor-
thy/interesting), even in circumstances where there 
is: (i) minimal (if any) horizontal overlap; and/or (ii) only 
a tenuous/tangential UK nexus. The CAT’s judgment 
will likely embolden the CMA to call in transactions 
concerning innovative/dynamic markets (consistent 
with the CMA’s recent focus).  

2.  The CAT’s judgment also appears to confirm that the 
CMA can establish jurisdiction even where one party 
lacks a (direct) UK presence. Therefore, it may now be 
even more difficult for merging parties based outside 
the UK to predict whether their (global) transactions 
are likely to face CMA scrutiny. Indeed, the present 
case is but one of a number of recent examples where 
a global transaction with only a very limited UK nexus 
could not be completed following CMA intervention 
(see, for example, Thermo Fisher Scientific /Roper, VBB 
on Competition, Volume 2019, No. 6).  

3.  Such developments appear indicative of a wider global 
trend towards an expansive approach to jurisdiction by 
competition regulators.  For example, the European 
Commission has revived the Article 22 EU Merger Reg-
ulation referral mechanism to call in transactions that 
do not meet EU or Member State turnover thresholds 
(VBB on Competition Law, Volume 2021, No. 4).  

4.  As a result of these UK and global developments, there 
is a risk of erosion in the degree of legal certainty com-
panies have in determining whether their transactions 
are subject to regulatory scrutiny. Such considerations 
are especially relevant to the UK, given the nature 
of the ostensibly “voluntary” and “non-suspensory” 
regime (which, in practice, is increasingly becoming 
the opposite).   

https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2019_No._6.pdf#page=6
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._4.pdf#page=3
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In light of the CAT’s judgment, in any transaction with even 
a potential UK nexus, merging parties should redouble 
their efforts to: (i) robustly evaluate, from the outset, the 
likelihood of CMA intervention (with a focus on substan-
tive rather than jurisdictional considerations); and (ii) con-
sider whether early engagement with the CMA would be 
beneficial.
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ABUSE OF DOMINANT POSITION

– MEMBER STATE LEVEL –

ITALY

Italian Competition Authority imposes € 102 million fine 
on Google for refusing to include Enel’s JuicePass app 
in Android Auto 

On 27 April 2021, the Italian Competition Authority (“ICA”) 
imposed a fine of over € 102 million on Alphabet Inc., 
Google LLC and Google Italy S.r.l. (collectively, “Google”) 
after concluding that Google had infringed Article 102 
TFEU by refusing to include in Google’s own Android Auto 
app a third party app which enables users to locate car 
recharging stations, to book and manage a recharging ses-
sion, and to pay directly through the app. The ICA’s deci-
sion is another illustration of how competition authorities 
feel emboldened to pursue vigorous enforcement action 
against large digital platforms and are willing to push the 
boundaries of competition law analysis in order to find an 
infringement and shape a remedy.

Factual background

The case centered around Google’s Android Auto app, an 
app that allows users to view and use certain apps installed 
on their cell phones on a car’s infotainment system. For 
safety reasons, Google tightly controls which apps from 
the Google Play Store are made available on Android Auto, 
and essentially only selected media apps and messag-
ing apps ase available alongside the Google Maps app. 
Development efforts and extensive testing are required 
to ensure that an app can be used on a car’s infotainment 
system without distracting the driver. Because of these 
significant costs, but also because Google does not con-
sider Android Auto a commercial priority and dedicates 
only limited resources to its development, relatively few 
apps remain available on Android Auto.

Enel X Italia (“Enel”), which provides services in relation 
to electric car mobility, had developed an app enabling 
the user to search for a recharging station for electric 
cars, to book and manage a recharging session, and to 
pay directly on the app itself. Enel’s app has been availa-
ble on Google Play Store since 2018 (more recently under 

the name “JuicePass”), but Google has repeatedly refused 
Enel’s request to include the app in Android Auto. Google 
reasoned that Enel’s app did not comply with Google’s 
publishing policy concerning Android Auto apps, and that 
it had limited appeal as the uptake of electric cars in Italy 
was very slow. Google therefore did not consider it justified 
to spend the resources that would have been required to 
ensure the safe use of the app and all its functionalities 
when included in Android Auto. As proposed compromise 
solutions failed, Enel launched a complaint with the ICA 
which resulted in the ICA’s infringement decision. 

The ICA’s assessment

The ICA framed the case as a refusal to deal case whereby 
Google had failed, without objective justification, to 
develop and offer additional technology solutions that 
would have been required before Enel’s JuicePass app 
could be published in Android Auto and used on the car’s 
infotainment system. 

To confirm Google’s dominant position, the ICA relied heav-
ily on the European Commission’s (“Commission”) Android 
decision (Case AT.40099, VBB on Competition Law, Vol-
ume 2018, No. 7) to find that Google was dominant on the 
market for the licensing of operating systems for mobile 
devices (through Android) as well as the market for Android 
compatible app stores, and that Apple was not present 
on either market. This shortcut glossed over some impor-
tant differences between the two cases. In particular, while 
the Commission had emphasized that Apple’s iOS, unlike 
Android, is not licensable to mobile OEMs, Apple Car Play is 
licensed to automotive OEMs (which should have been rel-
evant in the ICA’s case). The Commission had also sought 
to downplay the competitive interaction between Android 
and iOS, whereas the ICA explicitly acknowledged that 
Android Auto was launched as a “competitive response” 
to Apple Car Play. 

https://www.vbb.com/media/Insights_Newsletters/CNL_07_18.pdf#page=6
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In what was probably a first for a competition law case in 
the digital space, the ICA sought to strengthen its domi-
nance finding by labelling Google as a “gatekeeper,” argu-
ing that Google could decide which apps would be availa-
ble on its platforms (including Android Auto) and therefore 
controlled how app developers could reach final users. 
The “gatekeeper” concept features prominently in the 
proposed Digital Markets Act, as well as several recent 
reports on the digital economy. It remains to be seen, 
though, whether the use of the gatekeeper concept can 
meaningfully contribute to the assessment of dominance 
in a competition case (which is not readily apparent from 
the facts of the case at issue) as otherwise the use of this 
label risks amounting to an analytical shortcut applied to 
hide weaknesses in the substantive assessment. 

In the evaluation of Google’s conduct, the ICA charac-
terised Google’s decision not to include JuicePass in 
Android Auto in conventional terms – it was a refusal to 
grant access to an indispensable infrastructure, which, 
in turn, prevented the emergence of a new product for 
which there was potential demand and hindered effec-
tive competition. But the ICA’s findings with respect to the 
required refusal to deal elements were less conventional. 
For example, in the ICA’s view, it was sufficient to estab-
lish the indispensability requirement by pointing out that 
Enel’s app was “conceived” to be used while the user was 
driving and that inclusion in Android Auto would be nec-
essary for the app’s “effective use”, i.e., safe use while the 
user is driving its car. 

In finding that competition would be hindered as a result 
of the refusal by Google to grant access, the ICA noted 
that Google had been able to expand its own user base 
during the two years in which Enel’s app was excluded 
from Android Auto, while Enel had been prevented from 
doing so. The ICA did not accept the argument that the 
high number of downloads of Enel’s app during the rel-
evant period – which exceeded the number of chargea-
ble cars on the Italian market – showed that the app had 
sufficient direct access to end users, and that its market 
presence and ability to compete was not threatened by its 
absence from Android Auto. Instead, it found it more rele-
vant to consider the expected future growth of the electric 
car market in Italy, which would increase the demand for 
the functionalities offered by Juice App. In light of network 
effects and the winner-takes-all nature of the market, the 
ICA found that the delay in the availability of Enel’s app 

on Android Auto could preclude the latter from reaching 
a considerable user base. 

The ICA also found that Google’s conduct created a com-
petitive advantage for Google Maps, Google’s own naviga-
tion app that was available on Android Auto, even though 
the two relevant apps – Google Maps and Enel’s JuicePass 
– offer very different functionalities: one is a general nav-
igation app which also includes information about charg-
ing stations, while the other provides specialised services 
related to charging stations. There was also no evidence 
on file suggesting that Google’s position vis-à-vis Juice-
Pass was motivated by the idea of weakening an actual 
or potential rival or of protecting Google’s own (current or 
future) competitive position. Although the ICA could not 
identify a market on which the two apps competed, it con-
sidered it sufficient to identify more loosely a “competitive 
space” in which both apps offered similar services. In this 
space, the ICA saw Google Maps and JuicePass as actual 
competitors with respect to search services and as poten-
tial competitors for related additional services – e.g., book-
ing and payment services for recharging sessions. Such 
services are currently available only on Enel’s app and not 
on Google Maps, and there was no evidence that Google 
had any concrete plans to offer these services on Google 
Maps. Nevertheless, the ICA speculated that Google could 
eventually do so. 

The most remarkable aspect of the decision is the ICA’s 
assessment of possible objective justifications for Goog-
le’s conduct (which, if accepted, could prevent the finding 
of an abuse). Google had explained that it considered the 
additional investment needed to make JuicePass (with all 
its functionalities) available on Android Auto not justified, 
pointing to its publishing policy for Android Auto, the need 
to ensure the safe use of each app, and the low number of 
users of both Android Auto and Enel’s app. Thus, Google 
may have had legitimate business reasons (that had noth-
ing to do with any intent to exclude a rival) to refuse Juice-
Pass’s integration into Android Auto. These reasons, how-
ever, did not satisfy the ICA, which appeared to take the 
position that only technical limitations could constitute 
a valid justification for the purposes of Article 102 TFEU, 
while business or financial considerations, at least in the 
case of a large digital platform, would not be legally rel-
evant. The ICA found that, taking into account Google’s 
size, Google should have changed its business model and 
been willing to make the necessary investment to give 
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third party apps access to Android Auto. The ICA noted 
that, due to Google’s own size, Google would have been 
able to dedicate the necessary resources to support Enel’s 
desired solution. Finally, the ICA noted that Google could 
have lawfully requested Enel to cover part of the costs to 
support Enel’s desired solution.

In addition to using an unorthodox approach in calculat-
ing the fine (the ICA considered that the Italian turnover 
submitted by Google was too low and instead used pub-
lic, aggregated revenue data to arrive at its own estimate), 
the ICA ordered Google to adopt measures to ensure that 
JuicePass can be used through Android Auto with all the 
functionalities requested by Enel. This means that – when 
Juice App is used through Android Auto – Google will have 
to ensure the availability of functionalities even though 
they are not available for any other apps, including Goog-
le’s own. The ICA considered this type of remedy, which 
goes far beyond a standard non-discrimination remedy, as 
necessary to ensure a “dynamic level playing field”. 

Comment

The Google/Enel decision is notable for the ICA’s willing-
ness to push the boundaries of established competition 
law analysis in order to establish the liability of a digital 
platform. It shows how evidentiary standards, which argu-
ably are already not particularly demanding in “traditional” 
Article 102 cases, may be further relaxed when the target 
is a large digital platform. 

An illustration of this approach is the ICA’s determination 
that, in order for Enel’s JuicePass app to be able to com-
pete, it was indispensable for it to be included in Android 
Auto with all functionalities determined by Enel.  The ICA 
adopted this view even though downloads of JuicePass on 
cellphones during the period in which Google engaged in 
the allegedly unlawful conduct appeared to have given 
JuicePass a robust presence among users of chargeable 
cars. Thus, although it may have been commercially attrac-
tive for JuicePass to be present on Android Auto, there does 
not seem to have been strong evidence demonstrating that 
this presence was indispensable in order to reach cus-
tomers effectively.  The ICA’s view that Enel had a right to 
access Android Auto and have all functionalities available 
there (rather than being “merely” downloadable onto cell-
phones) creates a certain tension with the European Court 
of Justice’s case law, which has considered that alternative 

solutions, even though they might be less advantageous, 
would be sufficient to refute indispensability.

But the most remarkable aspect of the decision is the ICA’s 
finding that Google acted unlawfully when it declined to 
change its existing policy related to Android Auto when 
approached by Enel, and refused to invest in the develop-
ment of solutions that Enel demanded for JuicePass but 
that Google had not even developed for its own apps. Thus, 
in the ICA’s view, a refusal to deal may constitute an abuse 
not only when the conduct amounts to discrimination and 
a strategy to favour the dominant firm’s own operations.  
In the ICA’s view, an abuse can also exist where the domi-
nant firm fails to invest in order to support another market 
participant’s product, even if there was no evidence of an 
“underinvestment strategy” to keep rivals out of the market 
. The ICA is very explicit in its conclusion that, as a matter of 
competition law, Google ought to have invested all neces-
sary resources to implement solutions that would accom-
modate Enel’s demands. This approach is also reflected 
in the required remedies, as Google is ordered to develop 
solutions in the future that will allow the inclusion of Enel’s 
JuicePass app in Android Auto with all its functionalities. 

If upheld on appeal, the ICA’s Google/Enel decision would 
significantly expand antitrust risks for large digital plat-
forms. In the case of Google, for example, it could mean 
that any app developer that wishes to integrate its app’s 
functionalities with a Google app may have a valid com-
petition law claim against Google to make such integra-
tion possible. This could lead to Google’s decisions on 
resource allocation being questioned – and condemned – 
in the context of competition law claims. This might please 
advocates of stricter competition law enforcement against 
digital platforms, but there remain serious doubts as to 
whether this is a role that competition law enforcement 
should play. 
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– UK LEVEL –

CAT confirms GSK pay-for-delay infringement decision 
but reduces fines

On 10 May 2021, the UK’s Competition Appeal Tribunal 
(“CAT”) issued its final decision in GSK (Paroxetine) – the 
long-running saga concerning pay-for-delay patent set-
tlement agreements between GSK and several generics. 
The CAT upheld the Competition and Markets Authority’s 
(“CMA”) finding of an infringement of both Articles 101 and 
102 TFEU but reduced the level of the fines by 40%. 

In its infringement decision of 2016, the CMA found GSK 
and several generic manufacturers to have infringed EU 
and UK competition law by concluding a series of agree-
ments settling disputes concerning the validity of GSK’s 
process patent for the manufacture of paroxetine. These 
settlements provided that GSK would make various trans-
fers of value to the manufacturers of generic medicines in 
return for the latter’s commitment to delay introducing a 
generic version of paroxetine to the market.

The parties appealed the CMA’s decision to the CAT which, 
in turn, referred several questions to the Court of Justice 
of the European Union (“ECJ”) for a preliminary ruling. The 
ECJ issued its judgment in January 2020, in which it set out 
the standard for evaluating the legality of patent settle-
ment agreements under EU competition law. The CAT has 
now applied the ECJ’s guidance to the settlement agree-
ments at issue in the case.  

The CAT confirmed that the generic manufacturers were 
potential competitors of GSK at the time the settlement 
agreements were concluded, as they had a “firm intention 
and an inherent ability to enter the market” and did not meet 
barriers to entry that were “insurmountable”. It also held 
that the agreements restricted competition by effect and, 
in principle, by object, given that the generics only agreed 
to the settlements once the value transfers offered by GSK 
were sufficiently attractive to induce them to cease their 
attempts to enter the market independently. The CAT also 
confirmed that GSK’s strategy of concluding settlement 
agreements in order to deprive potential competitors of 
their ability to access the market constituted an abuse of 
its dominant position. Notably, however, the CAT upheld 
the CMA’s definition of the relevant market on a different 
basis to that contained in the CMA’s decision.

Reduction in Fines

The parties argued against the level of the fines on the 
basis that the agreements were concluded at a time (2001-
2002) when it had not been suggested that such patent 
settlements would infringe competition law. They argued, 
therefore, that the CMA’s findings were “wholly novel” and 
could not have been foreseen. With regard to the infringe-
ment of Article 101, the CAT held that the CMA was entitled 
to impose fines because the parties “could not have been 
unaware that the Agreements had the potential appreciably 
to restrict competition”. The CAT did, however, accept that 
the amount of the penalty should be mitigated due to the 
novelty of the infringement. 

However, with respect to GSK’s abuse of dominance, the 
CAT held that no penalty should be imposed. It based this 
decision on the fact that it had disapproved of the CMA’s 
approach to market definition (on which the CMA had 
based its finding of dominance); that the ECJ’s approach to 
market definition was not the standard means for defining 
markets for medicines in 2001-2002; and that the conduct 
constituting the infringement of Article 102 largely over-
lapped with the conduct which amounted to the infringe-
ment of Article 101. 

In reducing the overall level of the fines by 40%, the CAT 
also took into account the substantial passage of time 
between the initial infringement and the beginning of the 
investigation and the practical challenges this would have 
raised for the parties (e.g., in terms of their ability to gather 
evidence). Whilst the CAT did not accept that this additional 
burden amounted to an infringement of the parties’ rights 
of defence, it did consider that it should be reflected in the 
form of lower penalties.
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CARTELS AND HORIZONTAL 
AGREEMENTS

– EUROPEAN UNION LEVEL –

European Commission fines investment banks for 
involvement in bond trading cartels

On 28 April and 20 May 2021, the European Commission 
adopted two decisions imposing fines on a series of invest-
ment banks in relation to two separate cartels relating to 
the trading of: (i) Supra-sovereign, Sovereign and Agency 
(“SSA”) bonds and (ii) European Government Bonds (“EGB”) 
respectively.

SSA Bonds

In the first decision, adopted on 28 April 2021, the Com-
mission imposed total fines of € 28 million on three 
investment banks, namely Bank of America Merrill Lynch, 
Crédit Agricole and Crédit Suisse, for their involvement 
in a cartel in the EEA secondary trading market for SSA 
bonds denominated in US Dollars in the period between 
2010 and 2015. A fourth participant in the infringement, 
Deutsche Bank, received immunity from fines under the 
Leniency Notice.

Bonds are first issued on the “primary market” for sale to 
investors through auctions or syndicates. Bonds are then 
traded between banks, brokers and investors on the “sec-
ondary market”. SSA bonds cover three types of bonds: (i) 
Supra-sovereign bonds, which are issued by supranational 
institutions or agencies, such as the European Investment 
Bank; (ii) Sovereign bonds, which are issued by central 
governments; and (iii) Agency bonds, which are issued 
by government-related agencies and public authorities 
below the level of national government, such as regional 
development banks.

According to the Commission, traders at the investment 
banks concerned exchanged commercially sensitive infor-
mation in chatrooms on Bloomberg terminals, including on 
their bidding strategy, prices and volumes offered in the 
run up to the auctions of SSA bonds. The Commission also 
found that traders agreed to refrain from bidding when the 
banks risked entering into competition with one another.

Bank of America Merrill Lynch was fined over € 12.6 mil-
lion, Crédit Suisse over € 11.8 million and Crédit Agricole 
nearly € 4 million. Deutsche Bank was exempted from 
fines under the Leniency Notice as it was the first to reveal 
the existence of the cartel to the Commission. 

EGB

In its second decision, adopted on 20 May 2021, the Com-
mission found seven investment banks, Bank of America, 
Natixis, Nomura, RBS (now NatWest), UBS, UniCredit and 
WestLB (now Portigon), liable for operating a cartel in the 
primary and secondary markets for European Government 
Bonds (“EGB”) between 2007 and 2011. Total fines of € 371 
million were imposed.

EGB are debt securities issued in Euro by the central gov-
ernments of the Eurozone Member States to raise funds 
on international financial markets. These bonds are first 
issued on the primary market where a limited number of 
investment banks (referred to as the “primary dealers”) 
can bid for the bonds in auctions. The primary dealers 
then place and trade the bonds with other investors on the 
secondary market. These investors include other banks, 
asset managers, pension funds, hedge funds and major 
companies. 

Similarly to the SSA bond cartel, the Commission found 
that the traders of the investment banks concerned 
exchanged commercially sensitive information in cha-
trooms on Bloomberg terminals, including on their bid-
ding strategy, prices and volumes offered in the run up 
to the auctions.

Of the seven banks involved, only three of them received 
fines: Nomura (€ 129 million) UBS (€ 172 million) and Uni-
credit (€ 69 million). Natwest received full immunity from 
fines as the leniency applicant under the Leniency Notice. 
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The involvement of Bank of America and Natixis in the 
cartel, which ended in 2008 and 2009 respectively, was 
time-barred having ended more than five years before the 
Commission opened its investigation. Therefore, no fines 
were imposed on these two banks. However, follow-on 
damage claims remain a possibility since the Commission 
found the two banks were involved in the infringement. 
Portigon was not fined because it did not generate any net 
turnover in the last business year of the cartel.

These two decisions follow a long string of cases in which 
the Commission targeted the behaviour of investment 
banks in the wake of the 2008 financial crisis in connec-
tion with Yen interest rate derivatives (2013), Euro interest 
rate derivatives (2013) and Swiss Franc interest rate deriv-
atives (2014).
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VERTICAL AGREEMENTS

– EUROPEAN UNION LEVEL –

Review of the motor vehicle distribution rules: first indi-
cations of the future regime

On 28 May 2021, the European Commission (“Commission”) 
published its Evaluation Report on the operation of the 
Motor Vehicle Block Exemption Regulation, Commission 
Regulation No 461/2010, (available here), and the accom-
panying Staff Working Document (available here). 

The aim of the evaluation was to gather evidence on the 
functioning of the regime applicable to vertical agree-
ments in the automotive sector, in order to decide whether 
these rules should lapse, be renewed in their current form 
or be revised when Commission Regulation No 461/2010 
(the “2010 MVBER”) expires on 31 May 2023. The evalua-
tion covered the full gamut of rules applicable to verti-
cal agreements in the automotive sector, including both 
the 2010 MVBER and the Commission’s Supplementary 
Guidelines, as well as the 2010 Vertical Block Exemption 
Regulation (the “2010 VBER”) and the Commission’s Guide-
lines on Vertical Restraints (with the 2010 VBER due to 
expire one year earlier than the 2010 MVBER on 31 May 
2022). The evaluation examined the extent to which the 
objectives of the MVBER regime have been effectively 
and efficiently met. Overall, the Commission’s findings do 
not suggest that a major overhaul of the current regime 
looks likely. 

The last reform of the MVBER in 2010 predominantly tar-
geted the primary market for motor vehicles by abolish-
ing sector-specific rules altogether. Today, as a result, dis-
tribution agreements for the sale of motor vehicles are 
subject to the same block exemption regime as all other 
products (which regime was founded on the 2010 VBER). 
Nevertheless, the Commission found in 2010 that certain 
characteristics of the motor vehicle aftermarkets (i.e., the 
provision of repair services and the supply of spare parts) 
warranted sector-specific rules (supplementing the gen-
erally applicable rules based on the VBER) in order to 
address what were seen as certain persistent competition 
issues in those aftermarkets. As a result, the 2010 MVBER 
provided additional hardcore restrictions that, if included 
in agreements concerning vehicle spare parts or repair 
and maintenance services, would prevent the agreements 

from being block exempted even if they otherwise met 
the requirements of the 2010 VBER.  In addition, Supple-
mentary Guidelines were adopted to address specific par-
ticularities of the motor vehicle sector in both the primary 
and the aftermarkets. 

In its current Evaluation Report, the Commission finds over-
all that the competitive environment in the motor vehicle 
sector has not significantly changed since the evaluation 
it carried out prior to the adoption of the 2010 regime, but 
there is now intense pressure on market players to adapt 
in light of the ongoing environmental and digital trans-
formation of the sector mandated by strict EU rules. The 
Commission analyses the competitive landscape in three 
markets: (i) motor vehicle distribution; (ii) motor vehicle 
repair and maintenance; and (iii) motor vehicles and the 
sale of spare parts.

Motor vehicle distribution markets

As regards the motor vehicle distribution markets, the 
Commission finds that competitive conditions differ to 
some extent on the basis of vehicle type: inter-brand 
competition in passenger cars is reportedly vigorous 
with shifting market shares and stable R&D spending, but 
inter-brand competition seems weaker in light commercial 
vehicles, trucks and buses with higher concentration lev-
els. Overall, the Commission considers that the continued 
application of the general framework on vertical agree-
ments (founded on the VBER) in these markets would be 
appropriate. For example, it appears to see no need for 
stricter provisions on dealer non-compete obligations as 
market access has not proven difficult in recent years.  

Motor vehicle repair markets 

The Evaluation Report considers that, at least for passen-
ger vehicles, aftermarkets are still likely to be brand-spe-
cific as end customers (mainly private individuals and 
small/medium-sized businesses) do not take sufficient 
account of aftermarket costs when buying vehicles and, 

https://op.europa.eu/en/publication-detail/-/publication/fe19e981-bf97-11eb-a925-01aa75ed71a1/language-en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD%3A2021%3A112%3AFIN&qid=1622212874329


© 2021 Van Bael & Bellis 16 | May 2021

VBB on Competition Law | Volume 2021, NO 5

www.vbb.com

in addition, many entities only offer aftermarket products 
and services. – The Report acknowledges that the same 
analysis may not necessarily apply in the case of other 
types of vehicles where professional consumers are more 
prevalent. Many authorised repairers are said to enjoy con-
siderable local market power in brand-specific repair mar-
kets, while intra-brand competition within the authorised 
networks appointed by vehicle manufacturers is limited 
by the strict and detailed quality criteria that are used by 
vehicle manufacturers to determine access to these net-
works. As a result, the Evaluation Report suggests that 
block exempting more agreements between authorised 
repairers and their suppliers by raising the current 30% 
market share threshold of the MVBER for agreements 
would not be appropriate. 

Independent repairers are considered by the Commis-
sion to provide consumers with an important lower-cost 
alternative channel for the maintenance of their motor 
vehicles and are, therefore, viewed as a source of vital 
competitive pressure. The Evaluation Report emphasises 
that independent repairers can only continue to exert such 
pressure if they have sufficient access to key inputs such 
as spare parts, tools, training, technical information and 
vehicle-generated data. The Commission suggests that 
the current MVBER regime may require updating to ensure 
effective access to these inputs taking account of techno-
logical progress in these areas – vehicle-generated data 
is identified as an area where attention may be warranted.

Motor vehicle spare parts

The Evaluation Report highlights the importance of the 
availability of third-party spare parts (provided by sources 
other than the motor vehicle suppliers). The Commission 
therefore considers that the continued special treat-
ment of the motor vehicle spare parts markets remains 
a requirement of any new regime. The Commission iden-
tifies specific rigidities resulting from certain contractual 
arrangements between ‘original equipment suppliers’ 
(which supply parts used in vehicle assembly) and vehi-
cle manufacturers, including IP transfer obligations and 
tooling arrangements, which may prevent original equip-
ment suppliers from supplying parts to buyers other than 
the vehicle manufacturer with which they have contracted. 

Next steps and predictions

As a next step, the Commission will move to the poli-
cy-making stage of the review process. Considering the 
results of the evaluation, the Commission will decide 
whether to renew, let lapse or revise the MVBER regime. 
The distribution of motor vehicles seems very likely to 
remain subject to the VBER, which itself seems set to be 
renewed with certain modifications by 31 May 2022, as dis-
cussed here. The type of guidance currently included in 
the Supplemental Guidelines on specific aspects of vehi-
cle distribution may remain (e.g., on parallel trade issues to 
protect intra-brand competition between dealers), though 
possibly with less emphasis on the indirect means by 
which dealer non-competes may give rise to foreclosure 
concerns (as obstacles to market access have not been 
identified by the evaluation). Interestingly, there is no sug-
gestion of concerns over the prevalence in this sector of 
dual distribution (where manufacturers make direct retail 
sales of vehicles to users as well as selling through an 
independent dealer network), which has become a highly 
controversial topic in the review of the 2010 VBER.

It seems likely that the Commission will consider that the 
particularities of the aftermarket will continue to require 
stricter rules to protect, in particular, independent repair-
ers and third-party parts suppliers, and that these will be 
reflected in a sector-specific block exemption regula-
tion which supplements the VBER.  It remains to be seen 
whether, for example, tooling arrangements included in 
parts supply agreements with vehicle manufacturers will 
come under increased scrutiny, although this has failed 
to materialise in the past. Furthermore, the Commission’s 
current approach to authorised repair networks, which 
assumes that repairer agreements will generally not be 
block exempted for reasons of market share and that only 
qualitative systems will meet the requirements of Article 
101, looks at this stage unlikely to change. All in all, only 
modest changes in the current framework look likely, and 
the Commission’s relative disinterest in distribution issues 
in the sector may well continue for the time being, though 
any threats to innovation and sustainability goals can be 
expected to trigger concern. All in all, the market analysis 
on which the evaluation is based risks rapidly becoming 
outdated given the potentially huge changes to business 
models that seem likely in this sector in the coming years 

https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._3.pdf#page=8
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with the growth of mobility services, autonomous vehi-
cles and electrification – in this sense, the timing of the 
evaluation is unfortunate but legally unavoidable given 
the expiry of the existing rules.

– MEMBER STATE LEVEL –

GERMANY

German Federal Court of Justice finds narrow price par-
ity clauses anticompetitive (Booking.com)

On 18 May 2021, the German Federal Court of Justice 
(“FCJ”) overturned the ruling of the Higher Regional Court 
of Düsseldorf concerning the use of (so-called) ‘narrow’ 
price parity clauses by Booking.com (“Booking”). These 
clauses, which were included in contracts concluded 
between Booking and hotels in Germany, prevented the 
hotels from listing prices on their own websites that were 
lower than the prices which they offered on Booking.com, 
without restricting the hotels’ right to offer lower prices on 
different hotel booking platforms. 

In 2015, the Federal Cartel Office (“FCO”) had prohibited 
Booking from using such clauses in contracts with hotel 
operators in Germany. According to the FCO’s reasoning, 
narrow price parity clauses restrict the hotels’ freedom to 
set prices by disincentivising them from offering prices on 
other portals which are lower than the prices listed on the 
hotels’ own websites. This is because, even if the narrow 
parity obligation owed to Booking would not contractually 
prevent hotels from listing lower prices on other portals, 
their interest in doing so would be limited by the fact that 
the parity obligation owed to Booking would prevent them 
from matching those lower prices on their own websites 
without also lowering the price offered through Booking. 
Furthermore, the narrow price parity clauses were found 
by the FCO to hinder market entry of new hotel book-
ing portals by indirectly limiting their ability to offer lower 
prices than Booking as a competitive tool to attract cus-
tomers (see VBB on Competition Law, Volume 2016, No.1).

On appeal, the Higher Regional Court of Düsseldorf had 
found in 2019 that such clauses restricted competition, 
but nonetheless qualified as necessary ancillary restraints 
which did not infringe Article 101(1) TFEU: the protection 
afforded to Booking from direct undercutting by hotels 
was considered necessary to ensure a fair and balanced 

exchange of services between the portal operators and 
the contracted hotels. The Higher Regional Court of Düs-
seldorf therefore overturned the FCO’s decision (see VBB 
on Competition Law, Volume 2019, No. 6). 

In overturning the judgment of the Higher Regional Court 
of Düsseldorf, the FCJ has found that Booking’s narrow 
price parity clauses did infringe Article 101 TFEU. The 
FCJ considered that the clauses precluded hotels from 
passing-on – in the form of lower prices – the benefit of 
the cost savings which they made in making direct sales 
to consumers (by not having to pay the commission due 
on sales through Booking and other intermediaries). In 
contrast to the Higher Regional Court of Düsseldorf, the 
FCJ found that the narrow price parity clauses were not 
indispensable ancillary restraints because they were not 
objectively necessary to attain the purpose of these con-
tracts, i.e., the provision of online platform services ena-
bling hotels to offer their rooms. This was demonstrated 
by the fact that, even after Booking stopped using nar-
row price parity clauses as a result of the FCO’s decision, 
Booking was able to further strengthen its market posi-
tion in Germany.

The FCJ stated that any pro-competitive arguments 
invoked in favour of narrow price parity clauses, such as 
the prevention of free-riding by hotels on the investments 
of Booking or increasing transparency for consumers, 
must be carefully weighed against their anti-competitive 
effects. However, this could only be done in applying Arti-
cle 101(3) and not, as the Higher Regional Court of Düs-
seldorf had done, in deciding whether Article 101(1) was 
infringed. In conducting this balancing exercise, the FCJ 
found that the first condition for the application of Article 
101(3) TFEU was not met (i.e., that the restriction did not 
contribute to improving the production or distribution of 
goods or to promoting technical or economic progress). 
Although the FCJ recognised that hotel booking plat-
forms provide a convenient, attractive and efficient service 
both for consumers and for hotels that is not otherwise 
available, it held that the realisation of these efficiencies 
does not require the use of narrow price parity clauses. 
Although the FCJ could not entirely rule out the existence 
of a free-rider problem, it found no indications that this risk 
seriously jeopardised the efficiency of the booking plat-
form, while the narrow price parity clauses were found to 
considerably restrict the independent online marketing 
of hotels.

https://www.vbb.com/media/original-attachments/CL_01_16.PDF#page=13
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2019_No._6.pdf#page=12
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The FCJ also held that Booking’s narrow price par-
ity clauses could not be block exempted under Article 
2(1) of the Vertical Agreements Block Exemption Regu-
lation (“VBER”) because Booking’s market share on the 
relevant market of hotel booking platforms in Germany 
exceeds the 30% maximum threshold for application of 
the exemption.

In light of the FCO’s ruling, the German approach to price 
parity clauses in the online booking market is once again 
more restrictive than the approach of most national com-
petition authorities. EU Member States where narrow – as 
opposed to wide – price parity clauses have been found 
to be compatible with Article 101 TFEU include France, 
Ireland, Italy and Sweden (see VBB on Competition Law, 
Volume 2015, No. 4; Volume 2015, No. 5 and Volume 2019, 
No. 5), with some countries choosing to resort instead to 
specific regulation to prohibit them. More broadly, this 
recent judgment further illustrates Germany’s stricter 
approach to restrictions in the context of online distribu-
tion relative to certain other competition authorities in the 
EU. It is to be hoped that revised Vertical Guidelines due 
to be adopted by the European Commission next year will 
provide meaningful guidance on the criteria that are rel-
evant to assessing in practice the application of Article 
101 to parity clauses, although ultimately a ruling by the 
European Court of Justice may be required to curtail the 
undesirable risk of divergence.

https://www.vbb.com/media/original-attachments/EU_15_04.PDF#page=9
https://www.vbb.com/media/original-attachments/EU_15_04.PDF#page=9
https://www.vbb.com/media/original-attachments/EU_15_05.PDF#page=14
https://www.vbb.com/media/Insights_Articles/VBB_on_Competition_Law_Volume_2019_No._5.pdf#page=11
https://www.vbb.com/media/Insights_Articles/VBB_on_Competition_Law_Volume_2019_No._5.pdf#page=11
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 STATE AID

– EUROPEAN UNION LEVEL –

General Court delivers two new landmark rulings in the 
field of State aid and taxation in the Amazon and Engie 
cases

On 12 May 2021, the General Court of the European Union 
(“GC”) delivered two important judgments concerning tax 
rulings granted by Luxembourg to Amazon (Joined cases 
T-816/17, Luxembourg v Commission and T-318/18, Ama-
zon EU and Amazon.com v Commission) and Engie (Joined 
cases T-516/18, Luxembourg v Commission and T-525/18, 
Engie Global LNG Holding e.a. v Commission). In both cases, 
the Commission had found that certain tax rulings granted 
by Luxembourg in favour of Amazon and Engie qualified 
as State aid in the sense of Article 107(1) TFEU, and were 
incompatible with the internal market. In Amazon the Gen-
eral Court annulled the contested Commission decision, 
whereas in Engie it rejected the action for annulment as 
unfounded. 

The Commission’s crusade against “aggressive fiscal 
optimization”

The Amazon and Engie judgments are part of the broader 
context of the relatively recent wave of State aid decisions 
adopted by the Commission concerning tax measures. 
As is well-known, in 2013 DG Competition set up a dedi-
cated Task Force on Tax Planning Practices in response 
to public allegations of the favourable tax treatment of 
certain companies granted by various Member States, in 
particular in the form of tax rulings. The Commission has 
since opened a dozen State aid investigations in this field, 
eight of which have been closed with a final decision. The 
General Court has already delivered a number of land-
mark rulings, which have given significant guidance on the 
application of Article 107(1) TFEU to tax rulings (see, e.g., 
the rulings in Starbucks, Fiat and Apple, as well as now the 
Amazon and Engie judgments). 

Even though in some cases, such as Apple and Amazon, the 
General Court has annulled the contested State aid deci-
sions, in each of them the Court seems to have endorsed 
the general principle that the Commission is entitled to 
review tax rulings granted by Member States to estab-

lish whether they constitute State aid. So far, arguments 
that the Commission lacks jurisdiction to open investiga-
tions into tax rulings under the State aid rules have been 
summarily rejected by the General Court. The underlying 
message of the General Court’s rulings seems to be that 
it warmly welcomes the Commission’s crusade against 
“aggressive fiscal optimization” practices endorsed by 
certain Member States. It remains to be seen whether, 
on appeal, the Court of Justice will be of the same view. 

Below we briefly describe some of the most interesting 
aspects of the Amazon and Engie cases.

1. Amazon: further guidance on the assessment of trans-
fer pricing arrangements from the perspective of the 
State aid rules 

The Amazon case concerns transfer pricing arrangements 
within a group of companies – the facts are to a large 
extent similar to those at stake in previous cases, such as 
Starbucks and FIAT. (For our analysis of those judgments, 
see VBB on Competition Law, Volume 2019, No. 9). 

In particular, the background to the Amazon case con-
cerns a corporate restructuring carried out by that com-
pany between 2003 and 2006. As part of its restructuring, 
Amazon set up two companies in Luxembourg, namely 
Amazon Europe Holding Technologies SCS (“LuxSCS”) – 
a Luxembourg limited partnership whose partners were 
Amazon companies based in the US – and Amazon EU Sàrl 
(“LuxOpCo”) – a wholly-owned subsidiary of LuxSCS. Dur-
ing the relevant period, LuxOpCo constituted the head-
quarters of the Amazon group in Europe and functioned 
as the principal operator of Amazon’s European online 
retail and service business. In 2005, LuxSCS concluded 
certain agreements with its US (Amazon) partners, includ-
ing licensing agreements related to certain intellectual 
property rights. In 2006, LuxSCS then sublicensed those 
intellectual property rights to LuxOpCo, in exchange for 
the payment of a royalty (the “License Agreement”). 

https://curia.europa.eu/juris/document/document.jsf?text=&docid=241188&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1519555
https://curia.europa.eu/juris/document/document.jsf?text=&docid=241187&pageIndex=0&doclang=FR
https://curia.europa.eu/juris/document/document.jsf?text=&docid=218101&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=361651
https://curia.europa.eu/juris/document/document.jsf?text=&docid=218102&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=114417
https://curia.europa.eu/juris/document/document.jsf?text=&docid=228621&doclang=en
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-05/cp210079en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-05/cp210080en.pdf
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2019_No._9.pdf#page=5
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In preparation for that corporate restructuring, in 2003, 
Amazon requested the Luxembourg tax authorities to 
confirm the methodology envisaged by Amazon to esti-
mate the arm’s length royalty rates that LuxOpCo was to 
pay to LuxSCS for the use of the IP rights, in accordance 
with the License Agreement. The rates were calculated 
on the basis of a transfer pricing report prepared by Ama-
zon’s tax advisors. In November 2003, the Luxembourg 
tax authorities adopted a tax ruling, which approved the 
proposed transfer pricing analysis and resulting rates. A 
second ruling was adopted in 2011 to prolong the validity 
of the earlier ruling. The tax treatment endorsed by the 
tax ruling(s) was applied from 2006 to 2014. 

On 4 October 2017, the Commission adopted a decision 
finding that Luxembourg had granted undue tax benefits 
to Amazon of around € 250 million in breach of the State 
aid rules (the “Amazon Decision”). In essence, the Commis-
sion found that – in so far as Luxembourg had endorsed 
the arm’s length nature of the method of calculating the 
royalty to be paid by LuxOpCo to LuxSCS – the Luxem-
bourg tax rulings, and their annual implementation from 
2006 to 2014, constituted “State aid” for the purpose of 
Article 107(1) TFEU and were incompatible with the inter-
nal market. More specifically, the Commission found that 
an advantage had been granted to LuxOpCo, considering 
that the royalty paid by LuxOpCo to LuxSCS during the 
relevant period was too high to be at arm’s length, with 
the result that LuxOpCo’s remuneration and its tax base 
were artificially reduced.  

In its judgment of 12 May 2021, the General Court annulled 
the Amazon Decision. For the most part, the judgment of 
the General Court is highly fact-specific and, from a sub-
stantive perspective, is not innovative. There are, however, 
some interesting points to note. 

The first interesting aspect of the ruling concerns the crite-
ria to assess whether a fiscal measure endorsing a certain 
level of transfer pricing for an intra-group transaction con-
stitutes an “advantage” in the sense of Article 107(1) TFEU. 
The Court recalled its existing case law concerning the 
correct assessment of methodological errors made by tax 
authorities (Starbucks)  and clarified that “[t]he existence 
of State aid cannot be presumed or inferred from a calcu-
lation error which has no impact on the result” (ibid., para. 
124). This finding does not seem to be exclusively related 
to transfer pricing calculations and may in principle also 

be valid in other cases where the Commission criticizes 
the methodology endorsed by Member States to calculate 
the taxable amount of a given transaction. 

The second point of interest is that, in its ruling, the Gen-
eral Court specified the conditions under which the Com-
mission was entitled to rely on the OECD Transfer Pricing 
Guidelines when assessing the tax rulings. The Court first 
recalled that “even though the Commission cannot be for-
mally bound by the OECD Guidelines, the fact remains that 
those guidelines are based on important work carried out 
by groups of renowned experts, that they reflect the inter-
national consensus achieved with regard to transfer pricing 
and that they thus have a certain practical significance in 
the interpretation of issues relating to transfer pricing” (para. 
122). However, the problem in the present case was that 
the Commission applied different versions of the OECD 
Guidelines on transfer pricing (those of 1995, 2010 and 
2017). This raised the question of whether it could (retro-
actively) apply the 2010 and 2017 versions of the OECD 
Guidelines for the purpose of assessing whether the tax 
ruling (adopted in 2003 and renewed in 2011) was com-
patible with the State aid rules. 

In this regard, the Court noted that “the 1995, 2010 and 2017 
versions of the OECD Guidelines differ on several points, 
and to various extents. Those differences range from mere 
clarifications which have no impact on the substance of the 
earlier versions to entirely new elaborations, namely rec-
ommendations which were not contained, including implic-
itly, in the earlier versions” (ibid., para. 152). Therefore, even 
though the Commission is, as a general rule, entitled to 
rely on the OECD Guidelines, in the present case it could 
only apply the version  that the Luxembourg tax author-
ity could consult in 2003, i.e. 1995 version, and, to a lim-
ited extent, the 2010 version insofar as this merely pro-
vided useful clarifications, without further elaboration, of 
the 1995 version. The Commission could not, on the other 
hand, use the 2017 version of the OECD Guidelines in the 
context of its assessment, because these were adopted 
after the relevant period and significantly modified the 
earlier versions of OECD Guidelines. This confirms that 
even non-binding instruments, such as the OECD Guide-
lines, are subject to the general principle of tempus regit 
actum – according to which a situation must be appraised 
in light of the rules applicable at the time of the event. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32018D0859
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The third point to note concerns the choice of the “tested 
party” in the transfer pricing calculation.  As a general rule, 
the tested party (i.e., the intra-group party which has to be 
tested as a benchmark) must be the one that has the less 
complex functions in relation to the intra-group transac-
tion under review. The profit of this tested party has then to 
be compared to the profit realized by comparable uncon-
trolled transactions of independent undertakings, in order 
to establish the arm’s length price. In the present case, the 
primary line of reasoning of the Commission in relation 
to the existence of a “selective advantage” was based on 
the choice of LuxOpCo as the tested party. According to 
the Commission, the functional analysis of LuxOpCo and 
LuxSCS made by the authors of the 2003 transfer pricing 
report, and ultimately accepted by the Luxembourg tax 
administration, was incorrect and could not result in an 
arm’s length outcome. The Commission noted that: “[o]
n the contrary, the Luxembourg tax administration should 
have concluded that LuxSCS did not perform any ‘unique 
and valuable’ functions in relation to the intangible assets 
for which it merely held the legal title.” Therefore, according 
to the Commission, LuxSCS should have been selected as 
the tested party for the application of the transfer pric-
ing calculation and not LuxOpCo – since it was the less 
complex entity of the two and thus better suited to serve 
as tested party.

The General Court, however, found that the Commission 
wrongly assessed the functions exercised by LuxSCS in 
the context of the Amazon corporate structure. In short, 
contrary to what the Commission held, in the Court’s view 
it could not be considered that LuxSCS passively held the 
intangible assets licensed to LuxOpCo, since it exploited 
them and assumed all the related risks. In light of this, 
the Court found that the Commission wrongly considered 
that the Luxembourg tax authorities had incorrectly cho-
sen LuxOpCo as the tested party in the context of the 
transfer pricing calculation. In addition, the Court found 
that the Commission’s calculation of the remuneration 
of LuxSCS was vitiated by numerous errors. Therefore, 
according to the Court, the Commission’s primary find-
ings wrongly established that LuxOpCo’s tax burden was 
artificially reduced. The Court also found that the subsid-
iary findings of the Commission did not demonstrate that 
LuxOpCo obtained an advantage. 

2. Engie: the General Court endorses the Commission’s 
economic assessment of fiscal aid measures and opens 
the way to State aid investigations on “abuse of law” 

The Engie case (Joined cases T-516/18 and T-525/18) con-
cerns two tax rulings issued by the Luxembourg authori-
ties in relation to intragroup transactions implemented by 
Engie. In short, a holding company established by Engie 
in Luxembourg transferred a set of assets to a subsidiary 
in Luxembourg to finance the latter’s business activities. 
The payment of the price for those assets by the subsid-
iary was financed by a 15-year interest-free mandatorily 
convertible loan (the “ZORA”) granted by an intermediary 
company of the Engie group, which is also resident in Lux-
embourg. The ZORA did not bear any periodic interest but, 
at conversion, the subsidiary would transfer to the lender 
shares representing the nominal value of the ZORA plus a 
“bonus” (consisting of all profits realised by the subsidiary 
during the life of the ZORA minus a certain margin) (the 
“ZORA Accretions”). In turn, the lender would finance the 
loan by means of a Prepaid Forward Sale Contract (the 
“Forward Contract”) entered into with the holding com-
pany (also resident in Luxembourg). Under the Forward 
Contract, the holding company paid to the intermediary 
company an amount equal to the nominal value of the 
ZORA, against the acquisition of the rights to the shares 
that the subsidiary would issue on the day of conversion 
of the ZORA. 

The tax rulings granted by the Luxembourg authorities 
confirmed that, in light of the ordinary Luxembourg tax 
rules, the Engie subsidiary could deduct provisions for 
the ZORA Accretions to be paid on the date of conversion 
every year – meaning that it would not be taxed except on 
the margin agreed with the tax authorities. If and when the 
holding company then realised the ZORA Accretions, this 
profit would be tax exempt pursuant to the application of 
the Luxembourg participation exemption regime, which 
allows for the non-taxation of holding profits stemming 
from participation in other companies. The intermediary 
entity would also not be taxed since the profit realised 
from the conversion of the ZORA (the ZORA Accretions) 
would be compensated by a loss of the same amount 
resulting from the Forward Contract. 
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On 20 June 2018, the Commission adopted a decision (the 
“Engie Decision”), which found that the tax rulings granted 
a “selective advantage” to Engie in the form of a reduction 
of the taxable base and the corporate income tax liability 
of the group in Luxembourg. According to the Commis-
sion, an economic operator in a factual and legal posi-
tion similar to the Engie group should have been taxed 
on the costs related to an instrument such as the ZORA, 
either at the level of the borrower or at the level of the 
lender. In short, by allowing for the deduction of the ZORA 
Accretions by the subsidiary and, at the same time, the 
non-taxation of the corresponding income at the level of 
the holding, the contested tax rulings gave rise to a selec-
tive advantage in the sense of Article 107(1) TFEU. 

On 12 May 2021, the General Court rejected Engie’s action 
for annulment against the contested Commission deci-
sion. Contrary to Amazon – which, as noted above, is 
essentially aligned with the earlier case law – Engie pro-
vides a ground-breaking interpretation of the State aid 
rules, which will most likely spark considerable debate 
about the powers of the Commission in the field of fiscal 
aid measures.  

Leaving the technicalities of the case aside, the follow-
ing steps in the General Court’s reasoning is noteworthy.

First, the ruling confirms the increasing extent to which 
the distinction between the conditions required to prove 
the existence of an “advantage” and the “selectivity” of 
that advantage in the sense of Article 107(1) TFEU is being 
blurred by the case law – at least in the case of fiscal aid 
measures. In particular, the General Court noted that, even 
though these are separate and cumulative conditions 
(para. 239), their examination may in practice overlap in the 
context of fiscal measures since their assessment requires 
it to be demonstrated that the measure led to a reduction 
of the amount of tax which the recipient would have had 
to pay under the ordinary tax rules (ibid., para. 241). The 
General Court referred to the judgment of 30 June 2016, 
Belgium v Commission (Case C-270/15 P, paragraph 32), 
in which the Court of Justice had (cryptically) referred to 
a “third condition”, according to which the Commission 
is required to assess whether the measure at issue con-
fers a “selective advantage” on the recipient. The same 
approach was followed in the judgment of 15 July 2020 
in Apple (VBB on Competition Law, Volume 2020, No. 7). 

As we already noted in relation to the Apple judgment, the 
conflation of the “advantage” and “selectivity” conditions 
into one single requirement is making it even more difficult 
to assess whether a fiscal measure is caught by the State 
aid prohibition or not. In particular, it is increasingly chal-
lenging to understand the interplay between these two 
conditions and the related standards of proof with which 
the Commission is required to comply. It is to be hoped 
that the Court of Justice will soon clarify whether – and 
to what extent – the distinction between those two con-
ditions still exists when it comes to State aid in the form 
of fiscal measures. 

Second, the General Court rejected a line of argument 
put forward by Engie and Luxembourg, which was based 
on Directive 90/435/EEC of 23 July 1990 on the common 
system of taxation applicable in the case of parent com-
panies and subsidiaries of different Member States  (the 
“Parent-subsidiary Directive”). 

In short, the applicants argued that the system of ref-
erence – i.e., the benchmark – to establish whether the 
advantage granted to Engie was selective had to include 
cross-border transactions covered by the Parent-Sub-
sidiary Directive applicable at the time of the tax rulings. 
At that time, that Directive (now repealed) provided that 
Member States could choose between two options to 
ensure tax neutrality of cross-border transactions. The 
Member State could either: (i) exempt from taxation the 
income of tax resident holding companies from their par-
ticipation in subsidiaries which are tax resident in another 
Member State; or (ii) allow for a deduction of the income 
originating from those subsidiaries. Neither of these two 
options was subject to the condition that the income must 
be taxed at the level of the subsidiary in order for the 
holding company to benefit from the exemption or the 
deduction. With that in mind, the applicants argued that 
the Commission could not find, in the present case, that 
Luxembourg granted “State aid” to Engie, insofar as it did 
not require the income of its subsidiary to be taxed for 
the holding company to benefit from the exemption. In 
fact, insofar as the Parent-Subsidiary Directive allowed the 
tax exemption of the holding in a cross-border scenario, 
the same treatment must have also been allowed in rela-
tion to transactions whereby all parties are located in the 
same Member State (i.e., “purely internal”). Had Luxem-
bourg done what the Commission required, it would have 
granted a selective advantage only in favour of cross-bor-

https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=CELEX%3A32019D0421
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2020_No._7.pdf#page=16
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der transactions, in respect of which, as noted above, the 
prior taxation condition was not applicable in order to ben-
efit from the exemption at the holding company level.  

In regard to this argument, the General Court noted that, 
in the present case, the Parent-Subsidiary Directive is not 
applicable, since the situation is “purely internal” – i.e., the 
holding, intermediary and subsidiary companies are all 
based in Luxembourg. In such circumstances, according 
to the Court, Luxembourg was not obliged to extend the 
favourable tax treatment granted by the Parent-Subsidi-
ary Directive to the type of transactions at issue. The Court 
clarified that EU law requires Member States not to treat 
cross-border transactions in a less favourable manner 
than “purely internal” situations. However, it does not, by 
contrast, require them to avoid any reverse discrimination, 
meaning that a cross-border transaction can be treated 
more favourably than a domestic one (para. 281). 

As regards the possibility that the advantage granted to 
cross-border transactions (to which the Parent-Subsid-
iary Directive would apply) would qualify as “State aid” 
– in accordance with the World Duty Free judgment of 21 
December 2016 – the Court noted that Luxembourg would 
have been required by the Parent-Subsidiary Directive to 
exempt or allow the deduction of the income of the hold-
ing company in case of a cross-border transaction. There-
fore, this benefit would result from the application of the 
Directive itself and could not be attributable to the Mem-
ber State – and constitute “State aid”. While past case law 
had already recognized this principle in situations where 
EU law set out a clear, unconditional and precise obli-
gation for the Member State to act in a certain way (see 
judgment of 5 April 2006, Deutsche Bahn, paras 99 to 104), 
the Court has now extended this principle to situations in 
which – as in the present case – the relevant EU law pro-
vision leaves a significant margin of discretion to Mem-
ber States. In fact, as noted above, the Parent-Subsidiary 
Directive leaves Member States free to decide whether 
to opt for an exemption or a deduction methodology, in 
order to achieve the intended tax neutrality of cross-bor-
der transactions. This is an interesting development, which 
may in the future grant more leeway to Member States 
to adopt aid measures on the basis of EU law provisions 
without being caught by the State aid rules. 

A third important aspect of the judgment concerns the 
interpretation by the General Court of the relevant provi-
sions of Luxembourg tax legislation. As pointed out by the 
Court, Luxembourg tax law did not expressly require – at 
the time of the adoption of the tax rulings –income to be 
taxed at the level of the subsidiary company in order for 
it to benefit from an exemption at the level of the holding 
company (e.g., para. 292). However, the Court found that 
this reading of the national rules would lead to the result 
that, in a situation such as the one at stake, the income 
generated by this type of transaction would not be subject 
to taxation. Hence, the Court considered that those rules 
must be interpreted in the sense that the exemption could 
only be granted by the tax administration if and insofar as 
the relevant income was previously taxed (para. 293). In 
the Court’s view, this concretely means that the relevant 
income must not have been deducted by the subsidiary 
(para. 297). 

This approach of the General Court, which essentially con-
sists of going beyond the text of the relevant tax rules and 
looking at the economic reality and effects of the trans-
action, is also reflected in other passages of the judg-
ment (see, in particular, para. 311). While this effects-based 
approach is not new in State aid law, it does not seem 
to have been applied in the past in order to identify the 
scope of the relevant national rules or the qualification of 
a transaction under tax legislation. This development may 
in future lead to an extension of the powers of the Com-
mission in reviewing Member States’ tax policies – and in 
interpreting, on the basis of an economic approach, the 
relevant national rules. 

The last aspect of the Engie judgment to note is the rea-
soning concerning “abuse of law”, which – although of 
secondary importance in the argumentation of the Court 
in this case – is likely to be of considerable relevance for 
future cases. In this regard, the GC essentially upheld the 
Commission’s finding that, since the type of transaction 
carried out by Engie qualified as an “abuse of law” under 
national law, the relevant provisions of Luxembourg law 
precluded the tax authorities from issuing the tax rulings. 
Had those authorities correctly applied the national legis-
lation, they should have refrained from granting those tax 
rulings. Therefore, as the rulings were issued in deroga-
tion of the national rules on “abuse of law”, they granted 
a “selective advantage” to Engie. 

https://curia.europa.eu/juris/document/document.jsf?text=&docid=186482&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1530567
https://curia.europa.eu/juris/showPdf.jsf?text=&docid=55528&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1545376
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General Court delivers three new judgments concerning 
State aid granted to support airlines in the aftermath of 
the COVID-19 pandemic 

On 19 May 2021, the General Court of the European Union 
(“GC”) delivered three further judgments in cases brought 
by Ryanair concerning State aid granted to support other 
airlines in the aftermath of the COVID-19 pandemic. In one 
of these cases, the GC rejected Ryanair’s action for annul-
ment against a Spanish aid scheme (Case T-628/20, Rya-
nair v Commission); in the other two cases, it ruled in favour 
of Ryanair and annulled the contested Commission deci-
sions relating to aid granted by Portugal and the Nether-
lands (Cases T-465/20 and T-643/20, Ryanair v Commis-
sion). These judgments follow the recent rejections by 
the GC of several other actions for annulment filed by Ryanair 
against Commission decisions authorizing other 
COVID-19 related State aid in the airline sector (see VBB 
on Compe-tition Law, Volume 2021, Nos 2 and 4).

The two judgments in which the General Court ruled in 
favour of Ryanair are the most interesting of the three, and 
these are analysed further below. 

The first case (T-465/20) concerns aid measures adopted 
by Portugal in favour of Transportes Aéreos Portugueses 
SGPS SA (“TAP Holding”). TAP Holding is the sole share-
holder of Portuguese Transportes Aéreos Portugueses 
SA (better known as “TAP Air Portugal”). The shares in 
TAP Holding were held as to: 50% by a state-owned man-
agement company Parpública; 45% by Atlantic Gateway 
SGPS Lda (“AGW”); and 5% by third parties. In a decision 
of 10 June 2020, the Commission authorized the State aid 
granted by Portugal in favour of TAP Holding (the “TAP 
decision”) on the basis of Article 107(3)(c) TFEU and the 
Guidelines on State aid for rescuing and restructuring 
non-financial undertakings in difficulty (the “Restructur-
ing Guidelines”). 

The second case (T-643/20) concerns State aid granted by 
the Netherlands in favour of the airline Koninklijke Luch-
tvaart Maatschappij NV (better known as “KLM”). The aid 
was authorized by a Commission Decision of 15 July 2020 
(the “KLM decision”) on the basis of the Temporary Frame-
work for State aid measures to support the economy in the 
current COVID-19 outbreak (the “Temporary Framework”). 
As explained in the judgment (para. 3), the aid to KLM fol-
lowed another aid measure granted by the Netherlands 

to Air France, which is part of the same corporate group 
as KLM (Air France and KLM are both subsidiaries of the 
Air France-KLM holding company). 

In its judgments of 19 May 2020, the General Court 
annulled both the TAP and KLM decisions, finding that 
the Commission failed to comply with its duty to state rea-
sons under Article 296 TFEU. It should be recalled that this 
provision, as interpreted by the case law, requires an EU 
institution adopting a measure to “disclose in a clear and 
unequivocal fashion the reasoning followed by the institu-
tion which adopted the measure, in such a way as to enable 
the persons concerned to ascertain the reasons for it and to 
enable the competent court to exercise its power of review” 
(Cases T-465/20, para. 36, and T-643/20, para. 38). 

In particular, the Court found that the TAP decision did 
not provide any analysis with regard to the conditions set 
out in paragraph 22 of the Restructuring Guidelines. This 
paragraph sets out three cumulative conditions in order 
for aid granted to a company belonging to a group to be 
regarded as compatible with the internal market. The 
Commission must examine, first, whether the beneficiary 
of the aid belongs to a group and, as the case may be, the 
composition of that group; second, whether the difficulties 
faced by the beneficiary are intrinsic and are not the result 
of an arbitrary allocation of costs within the group; and 
third whether those difficulties are too serious to be dealt 
with by that group itself. The Court noted that the TAP 
decision did not include any findings or analysis in rela-
tion to the group of undertakings to which the beneficiary 
belonged. Moreover, it failed to provide any explanation 
as to why the second and third conditions laid down by 
paragraph 22 of the Guidelines would be satisfied.

As regards the KLM decision, the Court found that the 
Commission had breached its duty to state reasons essen-
tially because it had failed to assess whether the aid pre-
viously granted to Air France had an impact on the com-
patibility with the internal market of the aid adopted in 
favour of KLM. Since Air France and KLM are part of the 
same group of undertakings, the Commission should have 
provided sufficient reasons to demonstrate that the aid 
previously granted to Air France could not have been used 

https://curia.europa.eu/juris/document/document.jsf?text=&docid=241443&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1547382
https://curia.europa.eu/juris/document/document.jsf?text=&docid=241442&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1550413
https://curia.europa.eu/juris/document/document.jsf?text=&docid=241444&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1549881
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._2.pdf#page=19
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._2.pdf#page=19
https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._4.pdf#page=14
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_57369
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by KLM to finance its liquidity needs. In the absence of 
such a demonstration, the Court found that it could not 
authorize the State aid to KLM. 

For these reasons, the General Court annulled both the 
TAP and KLM decisions. However, the Court decided, on 
the basis of Article 264 TFEU, to maintain the effects of 
those decisions (i.e., to treat them as still applicable) on 
a temporary basis until the Commission has adopted the 
measures necessary to replace them in accordance with 
the requirements stemming from Articles 266 and 296 
TFEU. 

In particular, the Court ruled that overriding reasons of 
legal certainty justify the temporary maintenance of the 
effects of the TAP and KLM decisions “for a period of no 
more than two months from the date of delivery of this judg-
ment if the Commission decides to adopt such a new deci-
sion under Article 108(3) TFEU, and for a reasonable further 
period if the Commission decides to initiate the procedure 
under Article 108(2) TFEU” (Cases T-465/20, para. 62, and 
T-643/20, para. 84). In this regard, the Court emphasized, 
inter alia, the negative effects that an (immediate) annul-
ment would have had on the Member States’ economies. 
It also noted that the reason for the annulment of the deci-
sions was the inadequacy of the statement of reasons 
provided by the Commission – and not flaws in the sub-
stantive analysis. As a result, in each of the two cases, the 
Commission could potentially remedy the defects in the 
decisions by providing a more detailed analysis of the rel-
evant factors at stake. 

The temporary maintenance of the effects of the two 
decisions is the sting in the tail of these judgments. At 
least for the time being, in practice Ryanair’s victory will 
not have any positive consequences for the airline, and 
will not lead to the recovery of the amount of aid granted 
to its competitors. An order maintaining the effects of an 
annulled EU law provision is very rare – the Court only 
applies Article 264 TFEU in exceptional circumstances. 
The fact that it decided to do so in this case appears to 
confirm the Court’s desire to ensure greater flexibility in 
the application of the State aid rules in order to enable 
Member States to tackle the economic consequences of 
the COVID-19 outbreak. 
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LEGISLATIVE, PROCEDURAL 
AND POLICY DEVELOPMENTS

– EUROPEAN UNION LEVEL –

Review of EU competition rules on horizontal agreements 
– Commission identifies areas where existing rules may 
be revised or amended 

In the course of the ongoing review of the application of the 
EU competition rules to horizontal cooperation agreements, 
the European Commission (“Commission”) published on 7 
June 2021 an inception impact assessment (“IIA”) in rela-
tion to potential revisions to the Research and Develop-
ment Block Exemption Regulation (“R&D BER”) and the 
Specialisation Block Exemption Regulation (“Specialisa-
tion BER”) (together the “H-BERs”) as well as of the guide-
lines on horizontal cooperation agreements (the “Horizontal 
Guidelines”).  This follows the publication of a Staff Working 
Document (“SWD”) on 6 May 2021, which concluded the 
evaluation phase of the review, during which the Commis-
sion had gathered evidence on the functioning of the cur-
rent horizontal cooperation rules.  In the IIA, the Commission 
now indicates the areas in which it is considering revising 
and amending the existing legal framework.  

The SWD took stock of evidence collected during the eval-
uation phase on the experience of stakeholders with the 
three instruments (described above) governing horizontal 
cooperation agreements. The SWD also considered feed-
back on a 2020 call for contributions on competition policy 
and the Green Deal, to the extent that this was relevant to 
horizontal cooperation agreements. 

Unsurprisingly, the SWD concluded that the three instru-
ments have generally worked well. At the same time, it 
identified a range of issues that could be addressed in order 
to reduce compliance costs for businesses, mitigate poten-
tial chilling effects of the existing rules on R&D, and encour-
age socially desirable horizontal cooperation agreements. 

The IIA builds on the results of the SWD and identifies, in 
several areas, concrete policy options for potential revisions 
and amendments to the current rules. The most significant 
areas identified by the IIA include:

• Widening the scope of the R&D BER:  This could, 
for example, be done by creating a specific category 
of R&D agreements involving SMEs covered by the 
exemption, by making it easier for R&D agreements 
involving academic bodies and research institutions to 
qualify for exemption, and by relaxing some of the cur-
rent conditions for exemption (e.g., full access to R&D 
results and access to pre-existing know-how) which 
might exclude R&D agreements that do not raise com-
petition law concerns.

• Widening the scope of the Specialisation BER: This 
could be done by including additional types of agree-
ments (e.g., tolling arrangements) within the scope of 
the Specialisation BER, and by introducing a specific 
category of specialisation agreements in which SMEs 
participate.

• Modernising the Horizontal Guidelines to take 
account of recent market developments: The Com-
mission intends to address a range of agreements 
which are not covered in the current Horizontal Guide-
lines but have become increasingly commonplace in 
light of digitalisation and the pursuit of sustainability 
objectives. 

• Improved guidance on standardization agreements:  
In the standards setting context, the revised Horizontal 
Guidelines may provide greater clarity on what consti-
tute fair, reasonable and non-discriminatory (“FRAND”) 
terms and on SEP licensing and disclosures, an area 
that continues to be hotly contested and where the 
Commission has to date not been able to reconcile the 
diametrically opposed positions of SEP holders and 
implementers.
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• Clarifying rules on information exchanges:  In addition 
to updates in light of recent case law, revised Horizontal 
Guidelines may address a number of additional areas, 
including data sharing, data pooling and network shar-
ing agreements. The Commission may also attempt to 
provide more guidance on certain types of permitted 
information exchanges, such as information sharing in 
the context of mergers and acquisitions projects. As 
part of its recent review of the Vertical Block Exemption 
Regulation (see VBB on Competition Law, Volume 2021, 
No. 3), the Commission also indicated that it may con-
sider it appropriate to address information exchanges in 
dual distribution systems in the Horizontal Guidelines. 

A widening of the scope of the H-BERs to include a wider 
range of agreements that do not raise competition law con-
cerns would be justified from a competition policy perspec-
tive and would be welcomed by market participants.  But 
other changes considered by the Commission could result 
in more restrictive rules. This would be the case, for exam-
ple, if information exchanges in dual distribution agree-
ments were addressed in the Horizontal Guidelines. This 
would be an unfortunate development, considering that the 
relationship between a supplier and its distributors remains 
vertical, even if the supplier also operates through its own 
retail outlets. 

It will also be very interesting to see how the Commission 
intends to incorporate sustainability goals in the Horizontal 
Guidelines.  There is – for good reason – very little experi-
ence in the consideration of non-competition policy goals 
in competition law analysis, but the EU Green Deal has led 
to calls for improved guidance on the assessment of col-
laboration agreements pursuing sustainability goals. The 
most difficult – and potentially controversial – aspect that 
revised Horizontal Guidelines would have to address in this 
context is how qualitative efficiencies, including out-of-mar-
ket efficiencies (e.g., reductions of CO2 emissions), can be 
incorporated in an Article 101(3) analysis. In doing so, the 
Commission would have to address a number of thorny 
questions. For example, even if there appears to be a great 
willingness to consider sustainability goals pursued by hori-
zontal agreements, one might wonder whether such an 
analysis should be limited to sustainability or more broadly 
encompass a wide range of other public interest goals, 
ranging from animal welfare and privacy to EU industrial 
policy goals. It also would have to be determined whether 
sustainability (and other policy goals) should be relevant 

only when considering whether an agreement merits an 
exemption under Article 101(3): If non-competition concerns 
matter in competition law analysis, the Commission would 
have to consider whether agreements that undermine cer-
tain non-competition goals (e.g., agreements that have a 
harmful impact on the environment) would be more likely to 
be found to “restrict competition” and infringe Article 101(1).

Clearly, because horizontal cooperation agreements can 
exist in so many shapes and forms – from early R&D to 
standardisation agreements, information exchanges, joint 
bidding, joint purchasing, and agreements pursuing sus-
tainability goals – any revisions to the currently applicable 
rules likely will have a major impact on almost all market 
participants. 

Stakeholders have until 5 July 2021 to comment on the IIA. 
This will be followed by a public consultation in the sum-
mer of 2021. The publication of the draft revised H-BERs 
and Horizontal Guidelines is expected in early 2022, with 
new rules being adopted toward the end of 2022. 

https://www.vbb.com/media/Insights_Newsletters/VBB_on_Competition_Law_Volume_2021_No._3.pdf#page=8
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