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Van Bael & Bellis is a leading independent law 
firm based in Brussels, with offices in London 
and Geneva. Alongside its strong transactions 
practice, the firm is highly regarded for its ex-
tensive expertise in EU competition, EU and 
international trade, and EU regulatory law. The 
firm has a team that is recognised as one of 
the leading independent M&A and Banking and 
Finance and Projects practices in Belgium. Its 
lawyers have in-depth experience in provid-
ing advice to clients in complex Belgian and 

cross-border transactions, regularly advising 
international clients active in highly regulated 
industries. The team’s expertise extends to all 
aspects of finance and corporate law, including 
private M&A, public M&A and capital markets 
(debt and equity), project finance, insolvency 
and restructuring, private equity and venture 
capital transactions, corporate real estate 
transactions, corporate governance and corpo-
rate litigation, and acquisition finance.
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finance structures. Michel’s practice covers a 
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involvement in some of the highest-profile 
transactions in the Belgian market in recent 
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cross-border M&A transactions 
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transactions, corporate (re)structuring and joint 
ventures. She has assisted sellers, buyers as 
well as management in a variety of sectors, 
including renewable energy, insurance, 
pharmaceuticals, agriculture and the food 
industry. She also has particular experience in 
handling complex distressed restructuring and 
insolvency matters.
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1. Trends

1.1	 M&A Market
In terms of M&A deal volume, it was expected 
in 2023 that the war in Ukraine, rising inflation, 
surging interest rates, pressure on profit mar-
gins, supply chain disruption and an energy cri-
sis would undermine business confidence and 
the appetite for deal-making at the outset of a 
potential recession.

The impact of this range of negative factors on 
the Belgian M&A market is so far mainly visible 
on high-value and leveraged deals, which is par-
ticularly due to the fact that the price of mon-
ey has increased significantly in 2022. Private 
equity players (both international and local) in 
particular continued to be active (although less 
compared to previous years) in the Belgian M&A 
market. However, the financial terms of private 
equity transactions were often reassessed dur-
ing the transaction process, or transactions were 
put on hold, as a result of the impact of the war 
in Ukraine and its financial and economic con-
sequences on the profits of the target. 

The pace of deal activity (particularly high-value 
and leveraged deals) is expected to slow down 

to a certain extent in the coming months, and it 
remains to be seen what impact the continuing 
war in Ukraine, the significant increase in energy 
costs – and the economic consequences there-
of in terms of inflation, higher financing costs 
and higher prices for raw materials – as well 
as the increase in salary and personnel costs 
since January 2023, will have on the interna-
tional markets and deal activity (worldwide and 
in Belgium). Further, the M&A market will have 
to readjust, both from a sell-side perspective in 
terms of expectations regarding sale conditions 
and from a purchaser-side perspective in terms 
of leveraging ratios. 

In the meantime, inflation is showing pockets of 
easing and energy prices appear to be under 
greater control than was the case in the second 
half of 2022. This being said, it may be expected 
that stability and predictability on the macro-
market and financing sides will be the key for 
the return of robust M&A activity in 2023 (rather 
than, for instance, interest rates going back to 
historically low pre-COVID levels). 

Against expectations, the number of bankrupt-
cies and insolvencies fell to record lows following 
the COVID-19 fallout and, whereas Belgium saw 
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an increase in these in 2022 (also compared to 
the number of bankruptcies in 2019, pre-COVID), 
the number of bankruptcies still remains lower 
than what had been expected (particularly tak-
ing into account the energy crisis the country, as 
well as the rest of Europe, has been facing over 
the last year). This is likely due to the continu-
ing financial support measures made available 
by the government authorities to those sectors 
hit hardest by both the COVID-19 and energy 
crises. In any case, it can be expected that the 
impact on certain companies will create new 
market opportunities.

1.2	 Key Trends
As is usual in Belgium, the SME segment of the 
market accounted for the majority of deals. This 
is due to the fact that family-owned businesses 
are still at the heart of the Belgian economy (and 
even listed entities are often still controlled by a 
group of family shareholders). There has been 
continued interest from international private 
equity players in the Belgian market (see also 
1.1 M&A Market) and buy-and-build strategies 
continue to be many investors’ preferred route. 
It should be noted that ESG has become an 
increasingly important topic for investors.

For “big-ticket” transactions, securing warranty 
and indemnity insurance is becoming a more-
and-more common market practice (whereas 
until a few years ago this was still exceptional 
in the Belgian M&A market, which can probably 
be explained by the fact that the market is char-
acterised by small and mid-sized transactions).

1.3	 Key Industries
As mentioned (see 1.2 Key Trends), the Belgian 
M&A landscape is marked by a majority of small-
er and medium-sized transactions, in relation to 
which publicly available information is rather lim-
ited. Overall, the life sciences/pharmaceutical, 

(bio)technology, (renewable) energy and health-
care industries remain highly valued in Belgium. 
Belgium is also home to various energy inten-
sive manufacturing industries, where the current 
economic environment may lead to vibrant M&A 
activity in the coming months/years. 

2. Overview of Regulatory Field

2.1	 Acquiring a Company
The acquisition of a company may be structured 
as a share deal or an asset deal. Tax considera-
tions, and the scope of the envisaged acquisi-
tion, play an important role when considering the 
acquisition of a business through a transfer of 
shares or a transfer of assets.

Alternatively, and less commonly, an acquisition 
of a business could be structured through a (de)
merger. The Belgian Companies and Associa-
tions’ Code (BCAC) contains a regime for merg-
ers through the acquisition of an existing com-
pany or the incorporation of a new company. 
The BCAC also contains provisions on demerg-
ers into an existing company or a newly incor-
porated company, as well as mixed demergers.

Share Deal
A share deal is the most straightforward struc-
ture used to acquire a business as formalities for 
transferring shares are fairly limited. However, a 
share deal implies that all the underlying assets 
and liabilities of the acquired business are also 
(indirectly) transferred. The acquirer cannot pick 
and choose certain assets and liabilities of the 
business, unless those assets and liabilities were 
to be transferred from the target company into 
a new company prior to the closing of the share 
transfer (through an asset deal, a demerger, a 
transfer of a branch of activities, or any other 
similar operation). 
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Asset Deal
By contrast, an asset deal does allow the acquir-
er to pick and choose the assets and liabilities it 
deems useful or necessary. The other assets and 
liabilities remain with the business. This is often 
the preferred route for deals involving distressed 
companies, where potential tax and bankruptcy 
liability issues may be at stake.

In the case of an asset deal, the assets may be 
purchased individually (ut singuli), or as a “uni-
versality of goods” (ut universali) or a “branch 
of activities”. 

In the case of a transfer of individual assets and 
liabilities, all legal formalities required to trans-
fer such individual assets and liabilities must 
be complied with. For example, the transfer of 
an agreement requires the consent of the other 
contracting party. In addition, specific, rather 
onerous and time-consuming formalities apply 
to the transfer of intellectual property rights and 
real property. 

In the case of a transfer of a universality of goods 
or a branch of activities in accordance with 
the procedure set out in the BCAC, all assets 
and liabilities that are part of the universality of 
goods or the branch of activities are automati-
cally transferred by operation of law, provided 
that the specific requirements for the transfer 
of these assets have been fulfilled. As a result, 
the acquirer has less flexibility to cherry-pick the 
assets and liabilities of the business. 

2.2	 Primary Regulators
Private M&A transactions typically do not require 
the involvement of a primary regulator. Public 
M&A transactions (such as public takeovers, 
IPOs, secondary offerings and bond issues) 
require the involvement of the Financial Services 
and Markets Authority (FSMA). 

M&A activity in certain sectors may be regulated 
by sector-specific regulators, for example the 
Belgian National Bank for transactions involv-
ing financial institutions or insurance companies, 
the Belgian Federal Agency for the Safety of the 
Food Chain for transactions in the food industry, 
the Belgian Federal Agency for Medicines and 
Health Products for transactions in the health-
care/pharmaceutical sector, the Belgian Institute 
for Postal Services and Telecommunications for 
the telecoms sector, etc.

For more information on other regulators, see 
2.3 Restrictions on Foreign Investments, 2.4 
Antitrust Regulations and 2.6 National Secu-
rity Review.

2.3	 Restrictions on Foreign Investments
Belgium’s open economy usually welcomes 
foreign investors and is typically considered to 
be one of the most flexible countries for foreign 
investment in Europe. However, in certain regu-
lated industries (such as financial institutions 
and insurance, maritime ports, food, energy, 
pharmaceuticals, broadcasting, telecoms and 
postal services), a notification to, or the authori-
sation of, the relevant regulator may be required. 

For more information on national security review 
of acquisition, see 2.6 National Security Review. 

2.4	 Antitrust Regulations
National Merger Control
Provided that the business combination is not 
subject to EU merger control and the turno-
ver thresholds in Belgium are reached, merg-
ers, acquisitions and joint ventures that result 
in a sustainable change in the control over the 
companies concerned must be notified to, and 
approved by, the Belgian Competition Authority 
before implementation.
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Business combinations are subject to Belgian 
merger control if they meet the following two 
turnover thresholds:

•	the undertakings concerned have a combined 
turnover in Belgium of more than EUR100 
million; and

•	at least two of the undertakings concerned 
each have a turnover in Belgium of at least 
EUR40 million.

Whether any involved company has its regis-
tered office or owns assets in Belgium is irrel-
evant. As a result, foreign-to-foreign combina-
tions of companies that have substantial sales in 
Belgium and that do not exceed the EU thresh-
olds may be subject to Belgian merger control.

The approval must be obtained before the 
implementation of the proposed combination. 
So-called gun-jumping must be avoided, espe-
cially in view of the fact that competition authori-
ties throughout Europe have made this a focal 
point of attention. As a result, merger approval 
is typically construed as a condition precedent 
to closing, and no business combination may 
be implemented before then (which may raise 
questions in relation to pre-closing covenants 
or anti-leakage provisions, which are typically 
included in acquisition agreements). In addition, 
commercially sensitive information cannot be 
shared during negotiations or the due diligence 
process, unless sufficient non-disclosure and/or 
“clean team” arrangements are in place. Upon 
notification, the Belgian Competition Authority 
will assess whether the transaction could sig-
nificantly impede effective competition in the 
relevant market. This may be the case when 
the proposed concentration could create or 
strengthen a dominant position in the market 
for the company involved.

The notification to, and approval by, the Belgian 
Competition Authority is subject to a payment 
by the notifier of a flat fee of EUR52,350 for an 
ordinary merger filing procedure and EUR17,450 
for a simplified merger filing procedure.

EU Merger Control
Transactions between companies active on an 
EU or worldwide scale are likely to meet the 
European turnover thresholds. In that case, the 
parties must notify the proposed concentra-
tion to, and obtain approval from, the European 
Commission, which is exclusively competent to 
deal with concentrations with an EU dimension.

2.5	 Labour Law Regulations
Information and Consultation
The employer must inform (and under certain 
circumstances also consult) the works council 
or, in its absence, the trade union delegation or, 
in its absence, the committee for prevention and 
protection at work, prior to any publication of the 
decision regarding a merger, demerger, transfer 
or acquisition of all shares in the company or 
its assets. Failing the presence of an employee 
representative body, the employees should be 
directly informed about most transactions (for 
example a merger or demerger). In the case of 
a transfer of a minority of shares, an information 
obligation may apply towards the employee rep-
resentative body if that decision has an impor-
tant impact on the company.

However, the consent of the employees’ rep-
resentatives is not required. The employees’ 
representatives cannot change the employer’s 
decision or obstruct the negotiations or the 
transaction. 

The information (and consultation) must relate 
to the economic, financial or technical factors 
of the proposed transaction and the economic, 
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financial and social implications thereof for the 
company and its employees and the envisaged 
measures in relation to the employees (ie, reper-
cussions on their employment), the organisa-
tion of their employment, and the employment 
in general. A consultation involves an exchange 
of views between the management and the 
employees’ representatives, on the occasion of 
which the representatives may ask questions 
and voice any criticism, suggestions or objec-
tions. 

Violation of these information and consultation 
rights may lead to administrative or criminal 
sanctions.

Protection of Employees Against Dismissal 
In the case of a share deal, the employees’ situ-
ation is not affected since the employer remains 
unchanged. Consequently, the general employ-
ment termination rules should be complied with 
in the case of a dismissal of one or more employ-
ees. 

However, this is different in the case of an asset 
deal which qualifies as a transfer of a going con-
cern (for example, in the case of a transfer of a 
branch of activities or a “universality of goods”). 
Pursuant to the Collective Bargaining Agreement 
(CBA) No 32bis, the rights and obligations of the 
transferred employees arising from their employ-
ment agreements are automatically transferred 
to the transferee. This implies that, on the date 
of the transfer of a business, all employees of 
the target will be automatically transferred from 
the transferring employer to the acquiring com-
pany, with preservation of all rights (exceptions 
for pension rights may apply) and obligations 
resulting from the employment agreement. 

In principle, all employees belonging to the 
transferred business will automatically transfer 

to the acquiring company. The acquirer cannot 
choose which employees will be transferred and 
the transfer of a business, as such, does not 
constitute justified grounds for dismissal. In the 
event of a dismissal, damages for manifestly 
unfair dismissal of up to 17 weeks’ gross sal-
ary may be due on top of mandatory severance 
pay. However, a dismissal remains permitted 
for serious cause; or for economic, technical or 
organisational reasons (not directly linked to the 
transaction) entailing changes in the employ-
ment in general.

In addition, the acquiring company may not uni-
laterally alter the working conditions to the detri-
ment of the transferred employees. If important 
working conditions are amended unilaterally (for 
example salary, working time or function level), 
the employee can, amongst other things, claim 
that the acquiring company has terminated the 
employment agreement. In such cases, the 
acquiring company will be liable for the payment 
of a severance pay and potential additional dam-
ages resulting from the termination of up to 17 
weeks’ gross salary. 

The acquiring company and the transferred 
employees are, however, free to negotiate a 
new employment agreement or new terms of 
employment subject to the employees’ consent 
and as long as these are in line with the terms of 
employment resulting from applicable collective 
bargaining agreements.

Moreover, the transferring employer and the 
acquiring company are jointly and severally lia-
ble, vis-à-vis the employees concerned, for the 
payment of any debts resulting from the employ-
ment relationship and existing at the time of the 
transfer.
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2.6	 National Security Review
Belgium does not currently have a foreign 
direct investment (FDI) screening mechanism at 
national level. However, against the backdrop of 
Regulation (EU) 2019/452 establishing a frame-
work for the screening of FDI into the EU, the 
Belgian federal and regional governments have 
agreed on a draft bill establishing a national FDI 
screening mechanism. This bill has already been 
introduced in, and approved by, relevant parlia-
ments in early 2023 and, in view of their govern-
ments’ prior approval of the bill, is expected to 
enter into force on 1 July 2023.

The scope of the mechanism promises to be 
broad and open-ended as any investments 
that can affect national security, public order 
or the strategic interests of the Belgian feder-
ated entities are being targeted. The proposed 
mechanism requires foreign investors to notify 
investments relating to a broad range of sec-
tors – including energy, transport, water, health, 
biotech, cybersecurity, communications, media, 
data management, critical infrastructure (physi-
cal and digital), critical inputs, food security, 
tech (such as AI, robotics and semiconductors), 
aerospace, defence, private security, media plu-
ralism, electoral institutions, financial infrastruc-
ture and dual-use products – to the Interfederal 
Screening Committee (ISC), prior to their imple-
mentation, provided that they meet the notifica-
tion threshold. Investors from other EU mem-
ber states are not targeted by the mechanism. 
Conversely, the proposed mechanism will have a 
considerable impact on non-EU investors envis-
aging investing in Belgian companies.

The notification obligation would enter into force 
as of 1 July 2023 at the earliest, but the effective 
entry into force may still be postponed. The ISC 
would also be allowed to launch an ex officio 
review of recently completed transactions. 

Further, the Region of Flanders introduced a 
safeguard mechanism which entered into force 
on 1 January 2019. This mechanism allows for 
the annulment of foreign investments in certain 
Flemish public authorities and institutions for 
the protection of public security. The scope of 
the mechanism is therefore limited and does not 
concern private enterprises. The mechanism is 
triggered when a non-EU or non-EEA person 
obtains control or decision-making power over 
an institution which is capable of endangering 
Flemish strategic interests. In such cases, the 
mechanism allows the Flemish government to 
annul, suspend or declare a transaction inappli-
cable. It is also free to determine the scope and 
consequences of its decision on a case-by-case 
basis and based on sufficiently justified grounds. 
It is expected that this Flemish mechanism will 
become inoperable upon entry into force of the 
envisaged national FDI screening mechanism. 

3. Recent Legal Developments

3.1	 Significant Court Decisions or Legal 
Developments
New Belgian Civil Code
In addition to the recent modernisation of Bel-
gian company law, the Belgian legislature is now 
also implementing a new Civil Code, which is 
being adopted book by book. Certain new books 
of the Civil Code will also be relevant for M&A 
transactions, in particular the transaction docu-
ments (this is, for example, the case for the new 
books on contract law and property law). The 
new property law entered into force on 1 Sep-
tember 2021, whereas the new book on contract 
law applies to agreements entered into as of 1 
January 2023 (unless otherwise agreed between 
the contracting parties).
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Temporary Pre-packaged Insolvency 
Procedure 
In March 2021, the Belgian legislature adopted 
a law amending Book XX (on bankruptcy and 
insolvency procedures) of the Code of Economic 
Law to better satisfy the needs of companies 
in the context of the economic crises caused 
by the COVID-19 pandemic. The main novelty 
of this law is that it introduces a pre-packaged 
insolvency procedure and adopts a few meas-
ures that aim at making the judicial reorganisa-
tion procedure more accessible. While most 
provisions of this law were initially intended to 
only apply until 30 June 2021, the Belgian legis-
lature has now extended its application several 
times, most recently until 30 September 2023. It 
is expected that the main principles of this law 
will be incorporated into the national laws imple-
menting the Restructuring Directive in Belgium 
(see the New Directive on Restructuring and 
Insolvency section below).

Envisaged Introduction of a Foreign Direct 
Investments Screening Mechanism
See 2.6 National Security Review. 

New Directive on Restructuring and 
Insolvency
On 16 July 2019, Directive (EU) 2019/1023 on 
preventive restructuring frameworks, on dis-
charge of debt and disqualifications, and on 
measures to increase the efficiency of pro-
cedures concerning restructuring, insolvency 
and discharge of debt, and amending Directive 
(EU) 2017/1132 (the “Restructuring Directive”) 
entered into force. The Restructuring Directive 
introduces minimum standards among EU mem-
ber states for effective preventive restructurings, 
including measures to increase the efficiency of 
insolvency procedures in general. Belgium was 
obliged, in principle, to implement the Directive 
into its national laws by 17 July 2021 at the lat-

est but availed itself of the possibility foreseen 
in the Directive to benefit from an extension of 
the implementation period (the law is expected 
to be adopted in the course of 2023). 

SR Directive II
On 16 April 2020, the Belgian federal Parliament 
adopted a law regarding the encouragement of 
long-term shareholder engagement, implement-
ing EU Directive 2017/828, also known as the 
Shareholder Rights Directive II (the “SR Directive 
II”), into Belgian law. The SR Directive II and the 
implementing Belgian law seek to: 

•	encourage effective and sustainable share-
holder engagement; 

•	enhance transparency regarding the remu-
neration of various corporate officers; and 

•	promote discussions and interaction between 
issuers and investors, in order to improve 
the financial and non-financial performance 
of listed companies in the EU (see also 11.1 
Shareholder Activism).

New Rules on Remote Participation and 
Voting at Shareholders’ Meeting
Furthermore, a law was adopted on 20 Decem-
ber 2020 which introduces a series of measures 
to facilitate the remote participation of, and 
voting by, the shareholders or members of lim-
ited liability companies, private limited liability 
companies, co-operative companies and (inter-
national) non-profit associations in meetings of 
the shareholders or members (see 6.9 Voting by 
Proxy).

New Directive on Cross-Border Conversions, 
Mergers and Demergers
On 1 January 2020, Directive (EU) 2019/2121 
amending Directive (EU) 2017/1132 as regards 
cross-border conversions, mergers and divi-
sions (the “Mobility Directive”) entered into force. 
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The Mobility Directive aims at removing barriers 
to the freedom of establishment of EU limited 
liability companies by facilitating cross-border 
conversions, mergers and demergers within 
the EU. At the same time, the Mobility Directive 
aims at safeguarding the interests and rights of 
employees, creditors and minority shareholders. 
Although it should have done so by 31 Janu-
ary 2023, Belgium has not yet implemented the 
Directive into its national laws (expectations are 
that the implementing law will be adopted and 
published still in the first half of 2023). 

3.2	 Significant Changes to Takeover Law
No significant changes have been made in the 
past 12 months, or are expected in the coming 
12 months, to takeover laws in Belgium. 

4. Stakebuilding

4.1	 Principal Stakebuilding Strategies
Prospective acquirers will typically try to build a 
stake in the target prior to the announcement of 
a public offer. The main goal of stakebuilding is 
to deter a third party from launching a competi-
tive counterbid. One textbook example is Gilead 
Sciences’ gradual stakebuilding in Galapagos, 
which increased from about 10% to almost 30%.

Whereas stakebuilding as such is not prohib-
ited, the FSMA considers stakebuilding to be a 
form of insider dealing if the stakebuilding entity 
envisages launching a public takeover bid when 
having acquired a sufficiently high stake or in the 
longer term. 

4.2	 Material Shareholding Disclosure 
Threshold
Pursuant to Section 6 of the Law of 2 May 2007 
on public disclosure of important participations 
of the issuer of which the shares are admitted 

to trading on a regulated market (the “Law on 
public disclosure of important participations”), 
the FSMA and the issuer must be notified every 
time:

•	an acquirer of securities with voting rights 
holds (directly or indirectly), as a conse-
quence of the transaction, 5% or more of the 
total existing voting rights;

•	a shareholder acquires securities with voting 
rights and, as a result of such acquisition, the 
total number of voting rights it holds (directly 
or indirectly) exceeds any other multiple of 
5% of the total existing voting rights; and

•	securities with voting rights are transferred, 
directly or indirectly, as a result of which the 
total number of voting rights held by the 
transferor drops below one of the above-
mentioned thresholds. 

Furthermore, private individuals and legal enti-
ties are considered to act in concert when they 
co-operate with an offeror, the offeree company 
or with other persons on the basis of an agree-
ment, aimed either at obtaining control over the 
offeree company, frustrating the successful out-
come of a bid or maintaining control over the 
offeree company. 

4.3	 Hurdles to Stakebuilding
Companies can also introduce additional hurdles 
to stakebuilding. One of the more common hur-
dles is the inclusion of a provision in the target’s 
articles of association for additional reporting 
thresholds. Pursuant to Section 18 of the Law 
on public disclosure of important participations, 
such additional thresholds can only be set at 
1%, 2%, 3%, 4% and 7.5% of the voting rights.

In addition, the articles of association may permit 
the board to take various defensive measures 
making takeovers more difficult; for example, to 
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increase the capital of the company within cer-
tain limits or purchase shares in the company 
without prior shareholders’ approval.

4.4	 Dealings in Derivatives
Dealings in derivatives are allowed under Belgian 
law. Regulation (EU) No 648/2012 on over-the-
counter (OTC) derivatives, central counterparties 
and trade repositories, which is directly appli-
cable in Belgium, is the most relevant source 
in relation to these dealings. This Regulation 
includes provisions on exchange traded deriva-
tives, but mainly provides a legal framework for 
OTC derivatives, which account for almost 95% 
of the derivatives markets within the EU.

4.5	 Filing/Reporting Obligations
Pursuant to Section 6, paragraph 6 of the Law 
on public disclosure of important participations, 
financial instruments linked to securities confer-
ring voting rights, where the exercise of those 
instruments might lead to the acquisition of 
voting rights, are subject to the same reporting 
regime as the voting securities themselves (see 
4.2 Material Shareholding Disclosure Thresh-
old). Examples of financial instruments that 
could meet these requirements are warrants, 
futures and swaps. 

If such financial instruments are exercised, 
resulting in the acquisition of the shares the 
financial instrument was linked to, the same 
rules apply once again. 

4.6	 Transparency
When bidders acquire shares, they are generally 
not under an obligation to disclose the purpose 
of their acquisition, nor their intention regard-
ing control of the company (if they were to have 
such an intention). 

There is, however, an exception to this rule, which 
applies if a bidder intends to acquire portfolio 
management and investment advice companies, 
management companies of undertakings for col-
lective investment and management companies 
of public alternative investment funds. 

Furthermore, the bidder shall have an obliga-
tion to notify the FSMA of a decision to acquire 
shares or shareholder rights in the entity if the 
bidder would, as a result of the intended acqui-
sition:

•	acquire a “qualifying holding”; or
•	increase an existing qualifying holding so that 

the proportion of the voting rights, or of the 
capital held, will cross the thresholds of 20%, 
30% or 50%, or so that the target would 
become its subsidiary.

The Law of 1 April 2007 on public takeovers 
(the “Public Takeover Law”) also contains a 
“put up or shut up” rule, allowing the FSMA to 
require a potential bidder to disclose its inten-
tion to launch a bid following market rumours. If 
no intention to launch a bid is announced, this 
person will be precluded from making a bid on 
the same target company for six months (save 
in exceptional circumstances).

5. Negotiation Phase

5.1	 Requirement to Disclose a Deal
In the case of an acquisition of a private com-
pany, there is no obligation to disclose the deal. 
As parties are frequently bound by non-disclo-
sure agreements, the acquisition is often only 
announced as soon as signing or closing has 
taken place (assuming the parties wish to dis-
close the deal).
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If a company intends to acquire a listed com-
pany, the Public Takeover Law provides for sev-
eral notification and publication requirements 
(see also 6.1 Length of Process for Acquisition/
Sale). Companies that are submitting a pub-
lic takeover bid must notify this to the FSMA, 
who will release a public announcement before 
the bidder does so. In view of this, bidders are 
encouraged to reach out to the FSMA early in the 
process to discuss the envisaged timeline. The 
FSMA may also require the parties involved in a 
potential takeover bid to issue a press release.

In the case of a public takeover bid, the Royal 
Decree of 27 April 2007 on public takeovers (the 
“Takeover Decree”) requires that the same infor-
mation be provided to all competing bidders. 
The bidder must also avoid receiving insider 
information. 

If the bidder nevertheless obtains insider infor-
mation, it must disclose this in the prospectus. 
Regulation 596/2014 on market abuse defines 
insider information as “all information that 
relates, directly or indirectly, to particular instru-
ments or issuers, is of a precise nature, has not 
been made public, and if it were made public, 
would be likely to have a significant effect on the 
price of those instruments”. 

Finally, there are some employee information 
and consultation obligations (see 2.5 Labour 
Law Regulations).

5.2	 Market Practice on Timing
Market practice on the timing of disclosure 
does not typically differ from legal require-
ments. In general, in private M&A transactions, 
the acquirer and the target often prepare a com-
mon announcement and agree in advance on 
the content and timing of announcements. The 

most common market practices are to disclose 
the deal after signing or after closing (or both).

However, the timing of the announcement may 
vary depending on the factual circumstances of 
the deal. The parties may sometimes consider 
it more useful or appropriate to already com-
municate information of a potential forthcoming 
deal during the due diligence process or upon 
execution of a memorandum of understanding. 

5.3	 Scope of Due Diligence
The scope of due diligence depends on the 
activities of the target, the dynamics between 
the parties, whether warranty and indemnity 
insurance is taken out and the timeframe within 
which the due diligence has to be conducted.

Although conducting due diligence is not com-
pulsory, prospective buyers typically conduct 
operational, legal, financial and tax (including 
pensions and social security) due diligence over 
the target. Sometimes, technical and environ-
mental due diligence may be undertaken, as 
well as an insurance audit. At the outset and 
throughout the due diligence process, manage-
ment presentations and specific documents and 
information are made available to the potential 
acquirer, and its advisors, through a (typically 
virtual) data room. 

Impact of COVID-19 on Due Diligence
The due diligence process has not been sig-
nificantly affected by COVID-19. In terms of the 
scope of due diligence, most prospective buyers 
will now also look into the impact of COVID-19 
on the target’s business and turnover and the 
prospects thereof in the short and longer term. 
This will also be taken into account when deter-
mining the valuation of the target. In addition, 
as part of due diligence, potential acquirers will 
assess whether the target was forced to take 
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measures to mitigate the effects of the COV-
ID-19 pandemic on its business and activities 
and whether the target company had to make 
use of the financial support measures made 
available by governmental authorities. Further-
more, the compliance with COVID-19 restric-
tions and policies will be assessed as well as 
part of due diligence.

5.4	 Standstills or Exclusivity
Standstill provisions are frequently included in 
non-disclosure agreements and are fairly com-
mon in hostile takeovers. In private M&A trans-
actions, standstill provisions are rather rare. 

It is common for potential buyers to request 
exclusivity for a relatively short period of one to 
three months. Such exclusivity clauses are typi-
cally inserted in the offer letter or letter of intent, 
but parties may also enter into separate agree-
ments on exclusivity. In public M&A, exclusivity 
is, however, not often granted (also in view of the 
target’s statutory obligations in case of compet-
ing bids).

In principle, the completion of a transaction in 
breach of an exclusivity clause or agreement 
will only result in the unwinding of the trans-
action if it has been established that the third-
party acquirer acted in bad faith (ie, that party 
was aware that the transfer would be a breach 
of the exclusivity agreement). In that case, the 
third-party acquirer may also be held liable for 
damages. In all other cases of a transaction in 
breach of an exclusivity clause or agreement, 
the seller will, in principle, be exposed to dam-
ages incurred by the potential acquirer that had 
obtained exclusivity. 

In any case, the negotiating parties should be 
cautious not to share information that could be 
qualified as insider information (eg, information 

that has not been made public relating to an 
issuer which, if it were made public, would be 
likely to have a significant effect on the prices of 
the (related derivative) financial instruments) as 
this may hinder a subsequent acquisition of the 
financial instruments. 

5.5	 Definitive Agreements
While allowed, tender offer terms and conditions 
are rarely documented in a definitive agreement. 
Such agreements would potentially risk being 
qualified as behaviour of different potential 
acquirers acting in concert and therefore be 
subject to sanctions (for the definition of acting 
in concert, see 4.2 Material Shareholding Dis-
closure Threshold).

6. Structuring

6.1	 Length of Process for Acquisition/
Sale
The time taken to acquire/sell a business in 
Belgium may vary from a few weeks to several 
months. 

Private M&A Transactions
With respect to private M&A transactions, the 
length of the transactional process will depend 
on the specific circumstances of the case. For 
instance, prior consents from regulatory authori-
ties or the duration of the due diligence process 
may impact the flow of a transaction. The trans-
action process may also take longer when it is 
structured by way of an auction process, instead 
of a bilateral negotiation process (although it is 
not uncommon to pre-empt the auction process 
by requesting bilateral negotiations). The high-
er the deal value, the more likely it is that the 
transaction will be organised through an auction. 
Furthermore, taking out warranty and indemnity 
insurance, and the underwriting process within 
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that context, may also have an impact on the 
process and timing of a transaction. 

Public M&A Transactions
For public M&A transactions, the timing of the 
takeover process is strictly regulated. The overall 
procedure of a voluntary takeover bid is similar 
to a mandatory takeover bid: 

•	the bidder must first make an initial confi-
dential notification (including an offer notice, 
a draft prospectus, a draft press release and 
any relevant documents) to the FSMA;

•	at the latest on the day after having received 
the initial notification, unless the FSMA grants 
an exception (see 7.1 Making a Public Bid), 
the FSMA publishes it and makes an official 
announcement to the bidder, the target, the 
public and the relevant stock exchange;

•	after having received the draft prospectus 
from the FSMA, the target’s management 
body must notify the FSMA and the bidder 
within five business days of any potential 
missing or misleading information in the draft 
prospectus;

•	as soon as the FSMA receives a complete file 
for examination, it has ten business days to 
approve the prospectus – if the FSMA has not 
taken a decision in this respect at the end of 
this period, the bidder can urge it to do so, if 
the FSMA does not react within ten business 
days after having received this reminder, the 
prospectus is deemed to be denied;

•	within five business days after receiving the 
approved prospectus by the FSMA, the tar-
get’s management body must file a response 
memorandum with the FSMA for approval;

•	if complete, the FSMA must decide on the 
approval of the response memorandum within 
five business days;

•	the acceptance period during which the secu-
rities holder can accept the offer commences 

at the earliest after five business days follow-
ing the approval of the prospectus or of the 
response memorandum (if this approval is 
made before the approval of the prospectus), 
the bid must remain open for a minimum of 
two weeks and a maximum of ten weeks (with 
a possible extension of two weeks under 
certain conditions);

•	no later than five business days from the 
closure of the acceptance period, the bidder 
must publicly announce the results of the bid; 
and

•	if the bid is successful, the bidder pays the 
price within ten business days from the pub-
lication of the results of the bid (or requests 
to be listed within one month following the 
end of the bid procedure in the case of an 
exchange offer).

Because of the limited size of the Belgian stock 
market, the number of private M&A transactions 
outweighs the number and total value of public 
M&A transactions by far.

Impact on the Transaction Process of 
Government Measures to Limit the Negative 
Consequences of COVID-19 
Due diligence exercises now typically include 
a specific COVID-19 analysis and some buyers 
(depending on the sector in which they and the 
target are active) have been experiencing more 
difficulties obtaining external financing (recently 
this has proven to be difficult mainly due to ris-
ing interest rates, and no longer as a result of 
COVID-19 crisis). 

No significant delays, however, have been expe-
rienced in the timing of the transaction process 
as a result of the government measures imposed 
to address the pandemic, both in terms of due 
diligence, co-operation and negotiation between 
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the parties, and obtaining the necessary regula-
tory approvals.

6.2	 Mandatory Offer Threshold
Belgium has a mandatory offer threshold in the 
case of an acquisition of securities with voting 
rights in a Belgian listed company.

A mandatory takeover bid for all remaining 
shares of the company must be launched when 
a person, as a result of its own acquisition, or the 
acquisition by persons acting in concert with it, 
holds directly or indirectly more than 30% of the 
securities with voting rights in a Belgian compa-
ny whose securities (i) are admitted to trading on 
a regulated market, or (ii) more than 50% thereof 
are admitted to trading on MTF Alternext or the 
Free Market and no securities are admitted to 
trading on a regulated market. 

However, in certain exceptional circumstances, 
a mandatory bid is not required when the 30% 
threshold is exceeded. For example, within the 
context of a voluntary takeover bid, a transfer 
between affiliated companies, or a share capital 
increase with preferential subscription rights. In 
addition, the obligation to launch a mandatory 
offer does not apply where a third party con-
trols the target or owns a larger stake than the 
person(s) acquiring 30% of the voting rights 
securities. This exception will no longer apply 
when, within a period of three years after the 
acquisition, the entity or person that initially 
exceeded the 30% threshold obtains the largest 
stake or control following a subsequent acquisi-
tion.

An exception also applies when the threshold 
is temporarily exceeded by a maximum of 2%, 
provided that the buyer (i) sells the excess within 
12 months, and (ii) does not exercise its voting 
power relating to the excess.

In relation to squeeze-out thresholds, see 6.10 
Squeeze-Out Mechanisms.

6.3	 Consideration
In principle and subject to certain exceptions, 
consideration offered within the framework of 
both private and public acquisitions can consist 
of cash, securities, or a combination of both. 
Consideration in cash is almost exclusively used 
for both private and public M&A transactions in 
Belgium. Exchange bids are extremely rare on 
the Belgian market, and are more common in 
private M&A transactions. In the case of manda-
tory takeover bids, a cash alternative must, in 
some circumstances, be offered to the security 
holders. If the consideration offered by the bid-
der does not consist of liquid securities listed 
on a regulated market or if the bidder, alone 
or acting in concert, has acquired securities of 
the target in cash during the 12 months prior to 
the announcement of the bid or during the offer 
period, the bidder must foresee a consideration 
in cash as an alternative.

The most common tool used to bridge value 
gaps is an earn-out mechanism. Furthermore, 
warranty and indemnity insurance is now more 
frequently used to bridge more general negotia-
tion gaps, including to resolve valuation discus-
sions on certain issues. 

6.4	 Common Conditions for a Takeover 
Offer
A mandatory takeover bid must be uncondition-
al, whereas a voluntary takeover bid can be sub-
ject to certain specific conditions, which need to 
be pre-approved by the FSMA. 

If the conditions of the voluntary takeover bid 
are not met, the bidder may modify the offer or 
notify the FSMA of an intention to withdraw the 
offer. An offer may, for instance, be subject to: 
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•	a minimum acceptance threshold to ensure 
that the bidder can control the target compa-
ny after the bidding process (eg, the obtaining 
of 60% of the shares);

•	the non-occurrence of an event beyond the 
bidder’s control; or

•	amendments to the target company’s articles 
of association.

In any case, the bid should normally allow the 
offeror to achieve the intended result. In prac-
tice, the FSMA is reluctant to approve any spe-
cific conditions if they are likely to limit (or even 
undermine) the success of the bid.

Furthermore, a bidder may withdraw its volun-
tary offer if the European Commission and/or 
of the relevant national competition authority 
decide that the takeover would constitute a con-
centration which is incompatible with applicable 
competition law.

6.5	 Minimum Acceptance Conditions
A voluntary tender offer can be subject to condi-
tions (see 6.4 Common Conditions for a Takeo-
ver Offer). One of the most common conditions 
included by the bidder in its offer, is a minimum 
level of acceptance to ensure that the bidder 
can control the target company after the bidding 
process. Thresholds have varied between 50% 
and 95%. In practice, the FSMA is reluctant to 
approve any specific conditions, such as mini-
mum acceptance, if they are likely to limit the 
success of the bid.

6.6	 Requirement to Obtain Financing
In public M&A transactions, a bid cannot be con-
ditional on obtaining the necessary financing. 
The funding must be entirely committed before 
the bid is announced. The bidder must provide 
evidence to the FSMA that it has the necessary 
funding to pay in full the bid price, either in the 

form of an unconditional and irrevocable bank 
credit facility concluded with a Belgian credit 
institution, or in a special bank account opened 
with a Belgian credit institution. In exchange 
offers, the bidder must provide evidence to 
the FSMA that the securities to be offered in 
exchange are available to it, or that it has the 
power to issue or acquire these securities from 
another person (for example, an affiliate). 

In private M&A transactions, it is possible to 
include the obtaining of financing as a condition 
precedent in the acquisition agreement. While 
it is not uncommon, the seller will always try to 
avoid a financing condition precedent. If una-
voidable (including, for instance, when the pur-
chaser is a private equity player), the seller may 
sometimes try to negotiate thresholds for obtain-
ing the financing (ie, a sufficiently high interest 
rate and leverage ratio).

6.7	 Types of Deal Security Measures
In principle, a non-solicitation clause pursuant 
to which the company undertakes not to solicit 
any additional offers from other bidders is val-
id. However, the validity of (other) deal security 
measures is debated under Belgian law as it 
could be argued that they are not in the cor-
porate interest of either the bidder or the target 
company. Therefore, deal protection measures 
such as match rights, force-the-vote provisions 
or break-up fees are rare, and it may be delicate 
to enforce such measures under Belgian law.

However, break-up fees are included from time 
to time in documentation regarding private M&A 
transactions, in particular in competitive auction 
processes or in larger transactions, where the 
parties are already committed, or will commit, to 
each other between signing and closing. 
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Managing Pandemic Risk in the Interim 
Period 
The impact of COVID-19 on deal security meas-
ures has been fairly limited. In general, the pan-
demic has mainly resulted in a particular focus 
on the impact of COVID-19 on the business and 
its turnover during operational due diligence. 
The impact of COVID-19 was therefore mainly 
reflected in the valuation of targets. Furthermore, 
as the impact of COVID-19 on the business is 
no longer considered to be a new element, the 
inclusion of a material adverse change clause 
in this regard between signing and closing as 
a condition precedent is rather rare in practice. 

New Regulatory Environment Impacting the 
Length of Interim Periods
There have been no changes to the regulatory 
environment that have impacted the length of 
the interim periods. 

6.8	 Additional Governance Rights
Where a bidder does not seek to acquire 100% 
ownership of a target company, it may choose 
to strengthen its governance rights by entering, 
for instance, into a shareholders’ agreement 
with the remaining principal shareholder(s) of the 
target. Shareholders’ agreements will typically 
include clauses regarding governance at the 
level of the board of directors and the sharehold-
ers’ meeting (including quorum, majority and/or 
voting requirements, or providing veto rights for 
certain essential decisions). They also typically 
include share transfer restrictions (pre-emption 
rights, tag-along rights, drag-along rights, call 
and put options).

For listed companies, a shareholders’ agreement 
concluded between shareholders may qualify as 
a concerted action within the meaning of Bel-
gian takeover legislation, and therefore trigger 
the obligation to launch a mandatory takeover 

offer if the mandatory offer threshold of 30% 
would be met.

6.9	 Voting by Proxy
Shareholders may vote by proxy. The share-
holder may specify precise voting instructions 
or leave the voting up to the discretion of the 
proxyholder. The articles of association may 
not suppress a shareholder’s right to appoint a 
proxyholder, but it is possible to modulate this 
right (eg, a proxy can only be granted to other 
shareholders, and only one proxy per sharehold-
er). Furthermore, the articles of association may 
impose a registration procedure on shareholders 
represented by proxy. This will, in particular, be 
the case for listed companies.

In addition, and driven by the need for more 
flexibility for remote participation and voting at 
shareholders’ meetings during the COVID-19 
crisis, the law of 20 December 2020 introduced 
more flexible rules to the BCAC for companies 
that wish to organise their shareholders’ meet-
ings virtually (see 3.1 Significant Court Deci-
sions or Legal Developments). Such virtual 
shareholders’ meetings are still subject to cer-
tain conditions on security and identity verifica-
tion and simultaneous participation. 

6.10	 Squeeze-Out Mechanisms
Within the framework of a takeover bid, if the 
bidder holds, directly or indirectly, at least 95% 
of the share capital conferring voting rights and 
95% of the voting securities in the target as a 
result of the tender offer (and provided that the 
bidder acquired 90% of the share capital confer-
ring voting rights of the target in the course of 
the bid), the bidder can squeeze out the remain-
ing security holders under the same conditions 
as the initial bid. The bidder must reopen the bid 
within three months as from the closing of the 
acceptance period. The offer period must be a 
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minimum of 15 business days, during which the 
remaining minority security holders may com-
municate any objections to the FSMA. Any secu-
rities not tendered to the reopened bid are con-
sidered transferred to the bidder by operation 
of law. On the other hand, under these circum-
stances, the remaining securities holders also 
have a sell-out right following a public takeover 
bid.

Furthermore, the BCAC also provides for a 
squeeze-out mechanism outside the framework 
of a public takeover bid. The securities holders 
of listed limited liability companies which, acting 
alone or in concert, hold 95% of the securities 
conferring voting rights are, subject to certain 
conditions, entitled to require that all the remain-
ing minority security holders sell their securities 
at an equitable price. The securities not offered 
at the end of the acceptance period of the offer 
are transferred automatically to the offeror. 

Finally, the BCAC provides for a squeeze-out 
mechanism for non-listed companies. Both 
the majority security holders of limited liability 
companies which are not listed on a regulated 
market, as well as the majority security hold-
ers of private limited liability companies, have a 
similar squeeze-out right. However, as opposed 
to the minority security holders of listed liability 
companies, the minority security holders who 
have explicitly confirmed in writing their refusal 
to sell their securities to the offeror, will not be 
squeezed out at the end of the acceptance peri-
od of the offer.

The validity of other squeeze-out mechanisms 
under Belgian law, such as an asset sale to a 
special purpose vehicle, will be subject to scru-
tiny and may result in director’s liability.

6.11	 Irrevocable Commitments
Many Belgian companies (both private and list-
ed) are characterised by a concentrated (family) 
shareholder structure. Consequently, a tender 
offer for a Belgian listed company is often only 
successful if the majority/significant sharehold-
ers of the company have committed to tender 
their shares to the bidder. 

In practice, a bidder will therefore negotiate with 
the principal shareholders of the target company 
before submitting its offer. In this respect, it is 
not uncommon to obtain the irrevocable com-
mitment of the principal shareholder(s) to tender 
their shares within the context of the offer. How-
ever, the validity of such a commitment cannot 
be fully guaranteed, as a security holder who 
has accepted within the context of the offer may 
always withdraw their acceptance at any time 
during the acceptance period of the offer.

7. Disclosure

7.1	 Making a Bid Public
Unlike public takeover bids, bids in the context 
of negotiated business combinations are not 
subject to specific disclosure requirements.

Takeover bids on shares of listed companies 
are subject to strict disclosure requirements. In 
this case, only the FSMA is allowed to publicly 
announce a bid following the notification thereof 
by the bidder. Upon notification of the bid, the 
bidder should submit the following information 
to the FSMA:

•	information regarding the bid;
•	any envisaged advertisement or publication;
•	the draft prospectus; and
•	if the bidder controls the target, an independ-

ent expert’s report.
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The FSMA will subsequently publish the noti-
fication the following working day. No public 
announcements regarding the bid are allowed 
prior to such publication. 

If the target has voting shares listed on a regu-
lated market in a different EU member state, the 
bidder must also notify its bid in that EU member 
state in accordance with local regulations.

Should there be rumours and speculation in the 
market, the FSMA can instruct a party to make 
a public announcement clarifying its intentions. 
Should the party confirm its intentions to launch 
a bid, it must proceed to notify that bid to the 
FSMA. If the party rejects the rumours, it is pro-
hibited from launching a bid during the following 
six months (“put up or shut up” rule).

7.2	 Type of Disclosure Required
Non-listed companies must prepare a board 
report (and a statutory auditor’s report) when 
issuing new shares. The issuance of new shares 
(and the amendment of the articles of associa-
tion resulting therefrom) must be established 
through a notary deed. In addition to submitting 
these reports to the shareholders, they should 
be filed with the clerk’s office of the competent 
Commercial Court, together with the decision 
of the shareholders, an extract of which will be 
subject to publication. 

If shares are issued within the context of a statu-
tory procedure (ie, a (de)merger or contribution 
of a branch or universality of assets) the compa-
nies involved should prepare a proposal, a board 
report and a (statutory) auditor’s report. These 
documents should be submitted to the share-
holders and filed with the clerk’s office of the 
competent Commercial Court, together with the 
final decision of the shareholders, an extract of 
which (and for (de)mergers, also the proposals) 

will be published. In addition, the shareholders in 
(de)merger operations must have access to the 
annual accounts, board reports and statutory 
auditor’s reports of the (de)merging companies 
of the past three years, possibly together with 
recent financial statements should the annual 
accounts be outdated. 

If a listed company envisages issuing shares, it 
should in principle, save for certain exceptions, 
publish a prospectus. Alternatively, the publica-
tion of a more limited information memorandum 
may suffice, should the total value of the issued 
shares not exceed EUR5 million (or EUR8 mil-
lion, if the securities are traded on MTF Alternext 
or the Free Market) over a period of 12 months.

7.3	 Producing Financial Statements
In private M&A transactions, it is unusual for 
the bidder to produce its financial statements. 
However, should the business combination be 
structured as a (de)merger, the bidder may be 
required to make its annual accounts, or more 
recent financial statements if the previous 
financial year was closed more than six months 
before the date of the (de)merger proposal, avail-
able to the shareholders (which can be waived 
unanimously by the shareholders) (see 7.2 Type 
of Disclosure Required). 

Bidders launching a public takeover bid are 
required to submit the latest annual accounts 
and/or consolidated annual accounts of the 
bidder and the target as part of the prospectus. 
Should the annual accounts be older than nine 
months or should the company have undergone 
material changes in the meantime, more recent 
financial statements must be added to the pro-
spectus. If the annual accounts are not in line 
with EU law and do not represent a true and fair 
view, additional information must be submitted. 
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Belgian listed consolidating companies must 
prepare International Financial Reporting Stand-
ards (IFRS) consolidated annual accounts. Other 
Belgian companies should prepare their annual 
accounts in accordance with Belgian generally 
accepted accounting principles (GAAP).

7.4	 Transaction Documents
In the context of private M&A transactions, no 
transaction documents must be published. 
However, business combinations structured 
against the background of a statutory procedure 
(merger, demerger, etc) are subject to certain 
disclosure and publication requirements (see 
7.2 Type of Disclosure Required). 

Within the context of public takeover bids, cer-
tain transactional documents should be dis-
closed and published in full. The prospectus will 
be published upon its approval by the FSMA. 
If the bidder controls the target, an independ-
ent expert’s report will also be published as an 
annexe to the prospectus. The target’s board of 
directors then has five working days following 
the approval of the prospectus to submit a draft 
response memorandum to the FSMA. The target 
should publish the response memorandum upon 
approval by the FSMA. Finally, the bidder should 
publish the results of the public takeover bid 
upon expiry of the acceptance period, together 
with the amount of the securities it holds follow-
ing the completion of the bid.

8. Duties of Directors

8.1	 Principal Directors’ Duties
As a general rule, directors are required to act 
in the best interest of the company. The interest 
of the company is principally determined by the 
collective profit interest of the current and future 
shareholders of the company. This remains, 

however, a highly factual (rather than purely 
legal) assessment and may include (or better, 
overlap with) the interests of other stakeholders 
(such as employees or creditors). 

However, within the context of a takeover bid 
on listed shares, the target’s board of directors 
should take into account the (broader) overall 
interests of the target and its securityholders, 
as well as its creditors and employees, when 
explaining the board of directors’ position with 
regard to the bid in the response memoran-
dum and its possible consequences regarding 
employment. 

8.2	 Special or Ad Hoc Committees
The Belgian (soft law) Corporate Governance 
Codes for listed companies (2020 Belgian Code 
on Corporate Governance) and non-listed com-
panies (2020 UNIZO Code on good governance) 
provide that the board of directors may create 
specialised committees to advise on specific 
matters and strategic decisions, without del-
egating such decisions. In addition, the articles 
of association or internal rules of the board of 
directors could explicitly provide for the creation 
of specialised committees.

It is, however, rather uncommon for a board of 
directors to formally create a special or ad hoc 
committee to advise on business combinations. 
It is more common to set up informal specific ad 
hoc working groups tasked with advising and 
monitoring business combinations. The compo-
sition and functioning of these groups are flex-
ible and will depend on the specific needs of the 
business combination. Other committees, such 
as an audit committee, may also be involved to 
perform their specific role vis-à-vis the business 
combination.
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While the creation of a special committee might 
be recommended in the event of certain con-
flicts of interest, this is not required under Bel-
gian law. Mandatory statutory conflict of inter-
est procedures require the conflicted directors 
to disclose their conflict and to abstain from the 
decision-making process (both the delibera-
tion and the vote). The remaining directors can 
subsequently proceed with the deliberation and 
decision. Should all directors be conflicted, they 
are required to submit the envisaged decision or 
transaction to the general meeting of the share-
holders for their approval. However, the board 
of directors of a listed company is required to 
create a special committee for every decision 
or transaction of the company or its non-listed 
subsidiaries relating to an affiliated individual or 
company that is not a subsidiary. This special 
committee, composed of three independent 
directors and one or more independent experts, 
prepares a written and motivated report to 
advise the board of directors on the envisaged 
decision or transaction.

8.3	 Business Judgement Rule
Belgian courts may not substitute directors’ 
decisions with their own personal judgement 
when those decisions lie within the discretionary 
powers of the directors. Courts can only review 
such decisions under a marginal test within the 
context of director liability disputes – ie, whether 
the decision falls outside of the margin of pos-
sible decisions that a careful, diligent and rea-
sonable director placed in similar circumstances 
would take.

8.4	 Independent Outside Advice
Depending on the size and scope of the busi-
ness combination, directors will often appoint 
independent outside advisers to consult on 
financial, legal and tax aspects of the business 

combination and assist with the due diligence 
and valuation of the target. 

Independent expert advice may be required in 
certain circumstances; for example, within the 
context of (de)mergers or the takeover bid of a 
controlling bidder on shares of a listed company.

8.5	 Conflicts of Interest
Under Belgian company law, a conflict of inter-
est is defined as a personal direct or indirect 
interest, of a financial nature, of a director of a 
company that conflicts with the interests of that 
company. A functional conflict of interest – eg, 
both the acquiring and the target company shar-
ing a director – does not trigger the conflict-of-
interest procedure under Belgian law. 

A director with a conflict of interest must inform 
the other directors thereof before any decisions 
in this regard are adopted and may no longer 
participate in the deliberations or the voting. 

As a preliminary remark, relatively few judgments 
of Belgian courts are published and, as a result, 
not many judicial decisions are publicly avail-
able. 

That being said, conflicts of interest of directors 
of a target company in a public takeover context 
have been the subject of judicial scrutiny in two 
notable cases before the Brussels Commercial 
Court and Brussels Court of Appeal. The case 
law has established that the mandatory statu-
tory conflict of interest procedure is not appli-
cable in the mere context of a public takeover 
bid whereby conflicted directors of the target do 
not abstain themselves from the preparation of 
the response memorandum, even where those 
directors are also directors in the bidder. 
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Within the context of a public takeover bid, the 
prospectus should mention the intention of the 
bidder regarding the (mandate of the) direc-
tors of the target. This should allow the target’s 
shareholders to accordingly weigh the response 
memorandum, should it be overwhelmingly pos-
itive or negative. 

9. Defensive Measures

9.1	 Hostile Tender Offers
Hostile tender offers are allowed, yet sporadic, 
in Belgium. Recommended takeovers are by 
far the most frequently occurring type of takeo-
ver. This is mainly due to the nature of Belgian 
listed companies, which are often family-owned 
or controlled by one or several shareholders. 
Consequently, in such cases, irrevocable com-
mitments by the controlling shareholders will 
typically be required. This, in turn, makes hostile 
tender offers rather unusual.

9.2	 Directors’ Use of Defensive 
Measures
Directors can take defensive measures as long 
as these are in the interest of the company as 
a whole. Specifically, for public takeovers, Sec-
tion 9, 3° of the Public Takeover Law reflects this 
principle. Generally, directors must always exer-
cise their powers in the company’s best interest.

Shareholders can, however, include restrictions 
in the articles of association on the directors’ 
freedom to frustrate a hostile takeover. For 
instance, the articles of association may include 
(i) a requirement for the prior authorisation of the 
shareholders’ meeting before the directors can 
take any action susceptible to frustrate a bid, or 
(ii) a provision making restrictions on the trans-
fer of securities with voting rights unenforcea-
ble during the bid. In addition, the shareholders 

could also make certain voting and other rights, 
provided for in the articles of association or in 
contractual agreements between the target and 
the target’s shareholders, unenforceable during 
the bid (the “breakthrough rule”).

Companies can also link the above to a reciproc-
ity condition, meaning that the implementation 
of these restrictions can be subject to the same 
rules being applied by the bidder.

9.3	 Common Defensive Measures
The most common defensive measures taken by 
the board to frustrate takeovers are the increase 
of the share capital under the authorised capi-
tal procedure (ie, the delegation of the powers 
needed to increase the share capital by the 
shareholders’ meeting to the board of directors), 
the issuance of warrants or bonds that become 
convertible in the case of a hostile takeover, 
and the buy-back of shares without the prior 
approval of the shareholders’ meeting. For all 
these measures, however, the prior approval of 
the shareholders’ meeting is needed, and such 
approval may only be granted for a renewable 
period of, at most, five years. 

Shareholders frequently protect their interests 
from a hostile takeover by including restrictions 
on the transfer of shares in the articles of asso-
ciation and shareholders’ agreements. Common 
examples are the inclusion of a pre-emption 
right, a right of first refusal or approval, stand-
still provisions and tag-along rights. Under the 
BCAC, shareholders can also protect their inter-
ests by granting multiple voting rights to certain 
shares in the articles of association. Besides the 
above, shareholders can also adopt a dispos-
al-of-assets measure prior to the offer period 
and make this conditional upon an offer being 
launched.
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Additionally, the inclusion of change-of-control 
clauses in important agreements is another com-
mon possible measure. While it is not a measure 
specific to tackling a potential hostile takeover, it 
could have a dissuasive effect for any potential 
buyer. For listed companies, the shareholders’ 
meeting needs to approve them as well. 

The COVID-19 pandemic has not had an impact 
on the prevalence of defensive measures.

9.4	 Directors’ Duties
At the risk of being held personally liable, direc-
tors should always act in the best interest of the 
company. This also applies when taking defen-
sive measures.

9.5	 Directors’ Ability to “Just Say No”
Directors can combine a refusal to negotiate with 
an unwillingness to waive defensive measures, 
but only if this in the best interest of the compa-
ny. As this is usually hard to assess upon receipt 
of a first offer, it is recommended for directors 
to have at least initial talks regarding the offer to 
avoid any personal liability.

The directors of the target do, however, need 
to draft a memorandum in reply to the takeover 
offer. If directors take a different position, in this 
memorandum, to the shareholders, this could 
influence the shareholders’ positions. Regard-
less of the position of the directors, the share-
holders make their own assessment of the offer 
and decide on the offer independently.

For more information on disclosure require-
ments in the case of a public takeover bid, see 
7.1 Making a Bid Public. 

10. Litigation

10.1	 Frequency of Litigation
As court judgments in Belgium are not (immedi-
ately) published, it is hard to assess the frequen-
cy of litigation in connection with M&A deals. 
The trend, however, seems to be that litigation 
is becoming increasingly common (but still far 
less common than in, for example, the USA). If 
the deal concerns a hostile takeover (which does 
not occur often), litigation is a common strategy 
to frustrate or delay the bid.

10.2	 Stage of Deal
Pre-closing litigation is rather common in the 
event of a hostile takeover (see also 10.1 Fre-
quency of Litigation). 

In the case of private M&A deals, the vast major-
ity of litigation proceedings occur in the post-
closing stage. In such cases, purchasers often 
seek damages for breaches of representations, 
warranties or specific indemnities. 

10.3	 “Broken-Deal” Disputes
As mentioned in 10.1 Frequency of Litigation, 
court judgments in Belgium are in general not 
published, and if decisions are published, there 
is often a delay. There is thus very little infor-
mation on “broken-deal” disputes and how fre-
quently they occur.

In general, despite the fact that the COVID-19 
pandemic has had a significant impact on the 
organisation of businesses, the (M&A) market 
has shown itself to be remarkably resilient (main-
ly due to the digital tools and solutions avail-
able). Despite the drop in M&A activity at the 
start of the pandemic, it is apparent that it has 
been business as usual since then. As a result, 
it is still recommended to enter into a detailed 
term sheet before entering into more detailed 
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negotiations to avoid misunderstandings as to 
the general terms and conditions of the transac-
tion at a later stage.

11. Activism

11.1	 Shareholder Activism
Shareholder activism in Belgium is not common 
as minority shareholders within large Belgian 
companies often lack an incentive to take such 
action. Large shareholders usually own sufficient 
shares to control the company and can, there-
fore, often significantly impact the appointment 
of directors and the strategy of the company. 
In view of this, it is very difficult for minority 
shareholders to have any influence on the cor-
porate decision-making process. Additionally, 
the minority shareholders can piggyback on the 
efforts of larger shareholders. However, with 
respect to certain topics, such as director remu-
neration, shareholder activism has increased. It 
should be noted that when shareholder activism 
does occur, it seems to find its source in organi-
sations located in neighbouring countries and 
not in Belgium itself.

11.2	 Aims of Activists
Generally, shareholders in Belgian companies 
tend to limit their activism to reacting to the 
behaviour of the company to protect their own 
interests. It is unusual for a shareholder in a Bel-
gian company to try to actively impact the cor-
porate policies pursued by a company. 

Reactive (and, less commonly, proactive) activ-
ism can be aimed at both financial and non-
financial aspects of the management of a com-
pany. In relation to M&A in particular, activist 
shareholders have questioned the financial and 
strategic motivation of certain boards. As far 
as can be identified, the COVID-19 pandemic 
and the energy crisis have not had a particular 
impact on this.

11.3	 Interference With Completion
Activist shareholders in Belgian companies have, 
on occasion, tried to interfere with the comple-
tion of announced transactions. A failed exam-
ple of such interference was the exercise of the 
right to ask questions during the annual general 
meeting, in relation to a proposed merger, and 
the questioning of the independence of the inde-
pendent directors, by the minority shareholders 
of Immobel. An example of successful interfer-
ence was the shareholder activism in relation to 
the proposed merger between Picanol and Tes-
senderlo.
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