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The United States-Mexico-Canada Agreement (USMCA), which replaced the North American
Free Trade Agreement (NAFTA) on July 1, 2020, kept alive NAFTA’s Investment Chapter (Chapter
11) for a 3-year period allowing investors to submit legacy investment claims to arbitration
under NAFTA within that survival period.

Yet, since NAFTA requires an investor to file a Notice of Intent at least 90 days before an
investment claim is submitted to arbitration, investors must now take urgent action to notify
any investment claim by 31 March 2023 and to submit their request for arbitration before July
1, 2023.

THE USMCA LEGACY CLAUSE

The USMCA'’s transitional provisions set out at USMCA Annex 14-C allows investors with a “legacy
investment” (i.e., investments established or acquired between January 1, 1994, and July 1, 2020) to
submit a claim to arbitration under NAFTA Chapter 11 (“legacy clause”).

However, the USMCA Parties consented to submit these legacy investment claims to NAFTA
Chapter 11 arbitration only for three years after the termination of NAFTA, which took place on July
1, 2020. Accordingly, the legacy clause will expire on July 1, 2023 and any claim must therefore be
submitted before July 1, 2023.

Moreover, under NAFTA Chapter 11, investors must submit their notice of intent to arbitration at
least 90 days before the claim is submitted.

Thus, to be able to submit a claim to arbitration under the legacy clause, an investor must submit
such notice at the latest on Saturday April 1, 2023 (but preferably by Friday 31 March 2023, being
the last working day before the deadline). Any notice of intent submitted after this date will not
comply with the 90 days requirement and may prevent an investor from submitting a valid claim
to arbitration.

CONSEQUENCES OF THE EXPIRY OF THE LEGACY CLAUSE

On or after July 1, 2023, investors will only be able to submit an investment claim to arbitration in
accordance with the investor-State dispute settlement mechanism under the USMCA. This applies
only to claims for alleged breaches that took place after the date of entry into force of the USMCA
(i.e., July 1, 2020).

There are a number of important implications of the expiry of the legacy clause, which investors
should be aware of:

Canadian investors in the US and/or Mexico and investors in Canada from the US and/or Mexico
will not have access to the investment protection provisions under USMCA. Whilst Canadian
investors could initiate disputes against Mexico or Mexican investors against Canada under the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP), Canadian
investors will have no access to ISDS against US measures and US investors will have no access to
ISDS against Canadian measures.

Whilst the USMCA does apply to investment disputes between US investors and Mexico (and
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vice versa), there are a number of limitations in the USMCA which did not exist under NAFTA.
Unlike NAFTA, the ISDS mechanism under USMCA requires investors that do not have a covered
government contract in a covered sector (i.e. a written agreement with a national authority of the
US or Mexico, on which the investor relies in establishing or acquiring an investment in the five
sectors covered by USMCA Annex 14-E) to pursue local proceedings before submitting a claim to
arbitration. This will not only delay any ISDS claim but could also increase costs.

Unlike NAFTA, under the USMCA ISDS mechanism, US and Mexican investors that do not have a
covered government contract in a covered sector will only be able to submit claims for alleged
breaches of national treatment, most favored nation treatment, and direct expropriation. Thus,
claims in respect of breaches of the minimum standard of treatment and other substantive
obligations or indirect expropriation will be excluded.

CONCLUSIONS

US, Mexican and Canadian investors with qualifying investments affected by governmental
measures will see their rights of recourse to investor-State arbitration substantially limited after
July 1, 2023.

It is therefore crucial that investors should urgently consider the implications of the expiry of the
USMCA legacy clause and how their rights may be affected.

Canadian, Mexican or US investors, affected by measures taken by Mexico, US or Canada
respectively, which won't have access to ISDS (or the same level of access to ISDS) after the expiry
of the legacy clause should consider carefully whether to submit a legacy claim under NAFTA
before July 1, 2023. Since this will also require submission of a notice of intent at least 90 days
before submission of the claim, such assessments must be undertaken very urgently and any
notice of intent filed before the end of this month at the latest.
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https://sccarbitrationinstitute.se/sites/default/files/2022-12/scc-procedures-for-the-administration-of-cases-under-the-2010-uncitral-rules.pdf
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